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PANAMA  CANAL  TREATY 
(DISPOSITION  OF  UNITED  STATES  TERRITORY) 


FRIDAY,  JULY  22,    1977 

U.S.  Senate, 
Subcommittee  ox  Separation  of  Powers, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  8:10  a.m.,  in  room 
6202,  Dirksen  Senate  Office  Building,  Senator  James  B.  Allen  (chair- 
man of  the  subcommittee)  presiding. 
Also  present :  Senators  Scott  and  Hatch. 

Staff  present :  Quentin  Crommelin,  Jr.,  chief  counsel  and  staff  direc- 
tor; James  McClellan,  professional  staff  (minority)  ;  Paul  Guller, 
editorial  director;  and  Melinda  Campbell,  chief  clerk. 

OPENING  STATEMENT  0E  SENATOR  ALLEN 

Senator  Allen.  The  subcommittee  will  please  come  to  order. 

The  Subcommittee  on  Separation  of  Powers  of  the  Senate  Com- 
mittee on  the  Judiciary  is  convened  today  to  investigate  certain  con- 
stitutional issues  bearing  on  the  Panama  Canal  negotiations.  The 
subcommittee  has  jurisdiction  over  matters  relating  to  the  separation 
of  power  between  the  three  branches  of  the  Federal  Government  and 
the  division  of  power  between  the  Federal  Government  and  States. 

In  this  instance,  the  subcommittee  hopes  to  examine  and  will  seek 
to  determine  the  proper  role  of  the  Congress  and  of  the  executive 
branch  in  negotiating  a  treaty  with  the  Republic  of  Panama  for  the 
transfer  of  certain  U.S.  territory  and  property  in  the  Isthmus  of 
Panama. 

Inasmuch  as  section  3,  article  IV  of  the  Constitution  provides  that 
Congress,  that  is,  both  houses  of  Congress,  shall  have  power  "to  dis- 
pose of  and  make  all  needful  rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United  States,"  the  subcom- 
mittee is  concerned  that  serious  constitutional  issues  involving  the 
doctrine  of  separation  of  powers  are  raised  by  the  continued  secret 
negotiations  of  the  executive  branch  for  the  disposition  of  U.S.  terri- 
tory and  property  in  the  Canal  Zone. 

While  obviously  the  Executive  has  the  power  to  negotiate  for  the 
acquisition  of  territory  and  property  by  treaty  ratified  by  the  Senate, 
many  serious  scholars  of  the  Constitution  are  of  the  view  that  territory 
or  property  of  the  United  States  may  be  disposed  of  only  by  Congress 
itself  and  not  simply  by  the  Executive  through  the  treaty  ratification 
process.  The  subcommittee  will,  therefore,  hear  testimony' from  several 

(1) 


respected  scholars  of  the  Constitution  and  from  other  interested  parties 
in  the  hope  that  the  subcommittee  can  reach  consensus  and  report 
thereon  to  the  full  committee. 

Additionally,  members  of  the  subcommittee  are  concerned  that 
certain  other  agreements  with  the  Panamanians  for  direct  financial 
assistance  may  be  concluded  outside  the  context  of  the  treaty  negotia- 
tions with  the  result  that  any  such  agreement  would  not  be  subjected 
to  the  normal  treaty  ratification  process  which  would  be  necessary 
otherwise.  The  press  has  mentioned  a  possible  total  of  $5  billion.  Direct 
financial  assistance  of  that  magnitude  would,  of  course,  be  made  subject 
to  specific  congressional  action  through  the  appropriations  process, 
but  if  such  assistance  were,  in  fact,  an  integral  part  of  the  treaty,  then 
as  such  it  would  also  be  subject  to  ratification  by  the  Senate. 

The  subcommittee  will,  therefore,  require  testimony  on  the  intentions 
of  the  executive  branch  with  respect  to  separately  negotiated  financial 
arrangements  with  the  Panamanians  so  that  the  subcommittee  can  de- 
termine whether  such  negotiations  should  be  addressed  by  the  Senate 
as  part  of  the  proposed  canal  treaty. 

ECONOMIC    AID    PACKAGE 

Press  reports  during  the  past  week  have  indicated  that  officials  of 
the  Department  of  the  Treasury,  representatives  of  the  Agency  for 
International  Development,  and  representatives  of  the  Department  of 
Commerce  have  all  conferred  with  the  Minister  for  Economic  Planning 
of  the  Republic  of  Panama  with  respect  to  an  economic  aid  package  for 
Panama  designed  to  assist  the  troubled  Panamanian  economy.  Ob- 
viously, any  such  negotiations  would  tend  to  bear  directly  on  the  nego- 
tiations for  a  new  Panama  Canal  Treaty  and  could  be  said  to  be  an 
integral  part  of  the  canal  treaty  talks. 

Accordingly,  the  subcommittee  will  seek  to  establish  the  extent  of 
those  discussions  so  that  the  subcommittee  may  advise  the  Senate 
whether  such  discussions  are  within  the  ambit  of  the  treaty  negotia- 
tions and  whether  any  direct  financial  aid  agreement  with  the 
Panamanians  ought  to  be  encompassed  within  the  terms  of  any  pro- 
posed treaty  rather  than  be  reviewed  as  a  separate  matter  through  the 
appropriations  process.  In  that  connection,  certainly  the  subcommittee 
would  desire  that  the  ratification  process  not  be  circumvented  by  deny- 
ing the  Senate  an  opportunity  to  pass  on  the  desirability  of  separately 
negotiated  financial  agreements  which  might  be,  in  actuality,  within 
the  ambit  of  the  treaty  negotiations  and  properly  within  the  scope  of 
any  proposed  treaty  submitted  to  the  Senate. 

THIRD    HEARING    SCHEDULED 

We  anticipate  that  these  hearings  will  require  the  2  days  presently 
scheduled  and  possibly  a  third  date  soon  after  the  Senate  reconvenes 
following  the  August  recess.  The  subcommittee  has  already  scheduled 
the  testimony  of  a  very  distinguished  group  of  witnesses. 

I  am  particularly  pleased  that  the  Governor  of  the  Panama  Canal 
Zone,  Hon.  Harold  Parfitt.  will  appear  before  us  this  morning,  and 
that  the  Commander-in-Chief  of  the  Southern  Command,  Lt.  Gen. 
Dennis  McAuliffe,  will  later  in  the  morning  give  the  benefit  of  his  own 


expertise  and  experience  as  military  commander  in  the  zone.  I  look 
forward  also  to  hearing  the  views  of  my  good  friend  and  constituent, 
Adm.  Thomas  Moorer,  former  Chief  of  Naval  Operations  and  former 
Chairman  of  the  Joint  Chiefs  of  Staff. 

To  outline  the  constitutional  issue  posed  by  section  3,  article  IV  of 
the  Constitution  and  to  state  his  own  opinion  of  the  proper  interpreta- 
tion of  that  provision  in  light  of  other  relevant  provisions  of  the  Con- 
stitution, we  are  fortunate  to  have  as  our  first  witness,  Mr.  George 
Leonard,  who  took  to  the  Supreme  Court  of  the  United  States  the  case 
of  Helms  v.  Vance,  a  suit  for  injunction  which  sought  to  establish  the 
exclusive  authority  of  Congress  to  dispose  of  the  Canal  Zone  territory. 

Senator  Scott,  do  you  have  an  opening  statement  or  comments  that 
you  would  like  to  make  at  this  time? 

Senator  Scott.  No,  Mr.  Chair-man,  I  do  not  have  an  opening  state- 
ment. I  think  it  would  be  well  initially  to  insert  into  the  record  a  literal 
text  of  the  1903  Treaty  under  which  the  canal  was  constructed.  I  do 
ask  that  it  be  inserted. 

Senator  Allen.  Without  objection,  a  copy  of  the  treaty  will  be  in- 
cluded in  the  record  at  this  point. 

[Material  follows :] 


ISTHMIAN  CANAL  CONVENTION.    November  18,  1903. 


Convention  beticeen  the  United  States  and  the  Republic  of  Panama  for 
the  construction  of  a  shijo  canal  to  connect  the  waters  of  the  Atlantic 
and  Pacific  oceans.  Signed  at  Washington,  November  18,  1903; 
ratification  advised  by  the  Senate,  Fel/ruary  23, 190£  ;  ratified  by  the 
President,  Feirruary  25, 1904,'  ratified  by  Panama,  December  2,  1903; 
ratifications  exchanged  at  'Washington,  February  26,  1904;  pro- 
claimed, February  26,  190^ 


By  the  President  of  the  United  States  of  America. 

A  PROCLAMATION. 

Whereas  a  Convention  between  the  United  States  of  America  and  the 
Republic  of  Panama  to  insure  the  construction  of  a  ship  canal  across 
the  Isthmus  of  Panama  to  connect  the  Atlantic  and  Pacilic  Oceans,  was 
concluded  and  signed  by  their  respective  Plenipotentiaries  at  Wash- 
ington, on  the  eighteenth  day  of  November,  one  thousand  nine  hundred 
and  three,  the  original  of  which  Convention,  being  in  the  English 
language,  is  word  for  word  as  follows: 

ISTHMIAN  CANAL  CONVENTION. 

The  United  States  of  America  and  the  Republic  of  Panama  being 
desirous  to  insure  the  construction  of  a  ship  canal  across  the  Isthmus 
of  Panama  to  connect  the  Atlantic  and  Pacific  oceans,  and  the  Congress 
of  the  United  States  of  America  having  passed  an  act  approved  June 
28,  1902,  in  furtherance  of  that  object,  by  which  the  President  of  the 
United  States  is  authorized  to  acquire  within  a  reasonable  time  the 
control  of  the  necessary  territory  of  the  Republic  of  Colombia,  and 
the  sovereignty  of  such  territory  being  actually  vested  in  the  Republic 
of  Panama,  the  high  contracting  parties  have  resolved  for  that  pur- 
pose to  conclude  a  convention  and  nave  accordingly  appointed  as  tneir 
plenipotentiaries, — 

The  President  of  the  United  States  of  America,  JOHN  HAY,  Secre- 
tarv  of  State,  and 

The  Government  of  the  Republic  of  Panama,  PHILIPPE  BUNAU- 
VAR1LLA,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 
Republic  of  Panama,  thereunto  specially  empowered  by  said  govern- 
ment, who  after  communicating  with  each  other  their  respective  full 
powers,  found  to  be  in  good  an<^  due  form,  have  agreed  upon  and 
concluded  the  following  articles: 

ARTICLE  L 

The  United  States  guarantees  and  will  maintain  the  independence  of 
the  Republic  of  Panama. 

ARTICLE  n. 

The  Republic  of  Panama  grants  to  the  United  States  in  perpetuity 
the  use,  occupation  and  control  of  a  zone  of  land  and  land  underwater 


for  the  construction,  maintenance,  operation,  sanitation  and  protection 
of  said  Canal  of  the  width  of  ten  miles  extending  to  the  distance  of 
five  miles  on  each  side  of  the  center  line  of  the  route  of  the  Canal  to 
be  constructed ;  the  .-said  zone  beginning  in  the  Caribbean  Sea  three 
marine  miles  from  mean  low  water  mark  and  extending  to  and  across 
the  Isthmus  of  Panama  into  the  Pacific  ocean  to  a  distance  of  three 
marine  miles  from  mean  low  water  mark  with  the  proviso  that  the 
cities  of  Panama  and  Colon  and  the  harbors  adjacent  to  said  cities, 
which  are  included  within  the  boundaries  of  the  zone  above  described, 
shall  not  be  included  within  this  grant.  The  Republic  of  Panama 
further  grants  to  the  United  States  in  perpetuity  the  use,  occupation 
and  control  of  any  other  lands  and  waters  outside  of  the  zone  above 
described  which  may  be  necessary  and  convenient  for  the  construction, 
maintenance,  operation,  sanitation  and  protection  of  the  said  Canal  or 
of  any  auxiliary  canals  or  other  works  necessary  and  convenient  for 
the  construction,  maintenance,  operation,  sanitation  and  protection  of 
the  said  enterprise. 

The  Republic  of  Panama  further  grants  in  like  manner  to  the  United 
States  in  perpetuity  all  islands  within  the  limits  of  the  zone  above 
described  and  in  addition  thereto  the  group  of  small  islands  in  the 
Bay  of  Panama,  named  Perico,  Naos,  Culebra  and  Flamenco. 

ARTICLE  III. 

The  Republic  of  Panama  grants  to  the  United  States  all  the  rights, 
power  and  authority  within  the  zone  mentioned  and  described  in 
Article  II  of  this  agreement  and  within  the  limits  of  all  auxiliary  lands 
and  waters  mentioned  and  described  in  said  Article  II  which  the 
United  States  would  possess  and  exercise  if  it  were  the  sovereign  of 
the  territory  within  which  said  lands  and  waters  are  located  to  the 
entire  exclusion  of  the  exercise  by  the  Republic  of  Panama  of  any 
such  sovereign  rights,  power  or  authority. 

ARTICLE  IV. 

As  rights  subsidiary  to  the  above  grants  the  Republic  of  Panama 
grants  in  perpetuity  to  the  United  States  the  right  to  use  the  rivers, 
streams,  lakes  and  other  bodies  of  water  within  its  limits  for  naviga- 
tion, the  supply  of  water  or  water-power  or  other  purposes,  so  far  as 
the  use  of  said  rivers,  streams,  lakes  and  bodies  of  water  and  the  waters 
thereof  may  be  necessary  and  convenient  for  the  construction,  main- 
tenance, operation,  sanitation  and  protection  of  the  said  Canal. 

ARTICLE  V. 

The  Republic  of  Panama  grants  to  the  United  States  in  perpetuity  a 
monopoly  for  the  construction,  maintenance  and  operation  of  any 
system  of  communication  by  means  of  canal  or  railroad  across  its  ter- 
ritory between  the  Caribbean  Sea  and  the  Pacific  ocean. 


ARTICLE  VI. 

The  grants  herein  contained  shall  in  no  manner  invalidate  the  titles 
or  rights  of  private  land  holders  or  owners  of  private  property  in  the 
said  zone  or  in  or  to  any  of  the  lands  or  waters  granted  to  the  United 
States  by  the  provisions  of  any  Article  of  this  treaty,  nor  shall  they 
interfere  with  the  rights  of  way  over  the  public  roads  passing  through 
the  said  zone  or  over  any  of  the  said  lands  or  waters  unless  said  rights 
of  way  or  private  rights  shall  conflict  with  rights  herein  granted  to 
the  United  States  in  which  case  the  rights  of  the  United  States  shall 
be  superior.  All  damages  caused  to  the  owners  of  private  lands  or 
private  property  of  any  kind  by  reason  of  the  grants  contained  in  this 
treaty  or  by  reason  of  the  operations  of  the  United  States,  its  agents 
or  employees,  or  by  reason  of  the  construction,  maintenance,  opera- 
tion, sanitation  and  protection  of  the  said  Canal  or  of  the  works  of 
sanitation  and  protection  herein  provided  for,  shall  be  appraised  and 
settled  by  a  joint  Commission  appointed  by  the  Governments  of  the 
United  States  and  the  Republic  of  Panama,  whose  decisions  as  to  such 
damages  shall  be  final  and  whose  awards  as  to  such  damage*  shall  be 
paid  solely  by  the  United  States.  No  part  of  the  work  on  said  Canal 
or  the  Panama  railroad  or  on  any  auxiliary  works  relating  thereto 
and  authorized  by  the  terms  of  this  treaty  shall  be  prevented,  delayed 
or  impeded  by  or  pending  such  proceedings  to  ascertain  such  damages. 
The  appraisal  of  said  private  lands  and  private  property  and  the  assess- 
ment of  damages  to  them  shall  be  based  upon  their  value  before  the 
date  of  this  convention. 

ARTICLE  VIL 

The  Republic  of  Panama  grants  to  the  United  States  within  the  limits 
of  the  cities  of  Panama  and  Colon  and  their  adjacent  harbors  and  within 
the  territory  adjacent  thereto  the  right  to  acquire  by  purchase  or  by 
the  exercise  of  the  right  of  eminent  domain,  any  lands,  buildings,  water 
rights  or  other  properties  necessary  and  convenient  for  the  construc- 
tion, maintenance,  operation  and  protection  of  the  Canal  and  of  any 
works  of  sanitation,  such  as  the  collection  and  disposition  of  sewage 
and  the  distribution  of  water  in  the  said  cities  of  Panama  and  Colon, 
which,  in  the  discretion  of  the  United  States  may  be  necessary  and 
convenient  for  the  construction,  maintenance,  operation,  sanitation 
and  protection  of  the  said  Canal  and  railroad.  All  such  works  of 
sanitation,  collection  and  disposition  of  sewage  and  distribution  of 
water  in  the  cities  of  Panama  and  Colon  shall  be  made  at  the  expense 
of  the  United  States,  and  the  Government  of  the  United  States,  its 
agents  or  nominees  shall  be  authorized  to  impose  and  collect  water 
rates  and  sewerage  rates  which  shall  be  sufficient  to  provide  for  the 
payment  of  interest  and  the  amortization  of  the  principal  of  the  cost 
of  said  works  within  a  period  of  fifty  years  and  upon  the  expiration 
of  said  term  of  fifty  years  the  system  of  sewers  and  water  works  shall 
revert  to  and  become  the  properties  of  the  cities  of  Panama  and  Colon 
respectively,  and  the  use  of  the  water  shall  be  free  to  the  inhabitants 
of  Panama  and  Colon,  except  to  the  extent  that  water  rates  may  be 
necessary  for  the  operation  and  maintenance  of  said  system  of  sewers 
and  water. 


The  Republic  of  Panama  agrc: -that  the  cities  of  Panama  and  Colon 
shall  comply  in  perpetuity  with  the  sanitary  ordinances  whether  of  a 
preventive  or  curative  character  prescribed  by  the  United  States  and 
in  case  the  Government  of  Panama  is  unable  or  fails  in  its  duty  to 
enforce  this  compliance  by  the  cities  of  Panama  and  Colon  with  the 
sanitary  ordinances  of  the  United  States  the  Republic  of  Panama 
grants 'to  the  United  States  the  right  and  authority  to  enforce  the 
same. 

The  same  right  and  authority  are  granted  to  the  United  States  for 
the  maintenance  of  public  orcler  in  the  cities  of  Panama  and  Colon 
and  the  territories  and  harbors  adjacent  thereto  in  case  the  Republic 
of  Panama  should  not  be,  in  the  judgment  of  the  United  States,  able 
to  maintain  such  order. 

ARTICLE  VUI. 

The  Republic  of  Panama  grants  to  the  United  States  all  rights  which 
it  now  has  or  hereafter  may  acquire  to  the  property  of  the  New  Panama 
Canal  Company  and  the  Panama  Railroad  Company  as  a  result  of  the 
transfer  of  sovereignty  from  the  Republic  of  Colombia  to  the  Republic 
of  Panama  over  the  Isthmus  of  Panama  and  authorizes  the  New  Panama 
Canal  Company  to  sell  and  transfer  to  the  United  States  its  rights, 
privileges,  properties  and  concessions  as  well  as  the  Panama  Railroad 
and  all  the  shares  or  part  of  the  shares  of  that  company;  but  the  public 
lands  situated  outside  of  the  zone  described  in  Article  II  of  this  treaty 
now  included  in  the  concessions  to  both  said  enterprises  and  not  required 
in  the  construction  or  operation  of  the  Canal  shall  revert  to  the  Repub- 
lic of  Panama  except  any  property  now  owned  by  or  in  the  possession 
of  said  companies  within  Panama  or  Colon  or  the  ports  or  terminals 
thereof. 

I  p     ARTICLE  IX. 

The  United  States  agrees  that  the  ports  at  either  entrance  of  the 
Canal  and  the  waters  thereof,  and  the  Republic  of  Panama  agrees  that 
the  towns  of  Panama  and  Colon  shall  be  free  for  all  time  so  that  there 
shall  not  be  imposed  or  collected  custom  house  tolls,  tonnage,  anchor- 
age, lighthouse,  wharf,  pilot,  or  quarantine  dues  or  any  other  charges  or 
taxes  of  any  kind  upon  any  vessel  using  or  passing  through  the  Canal  or 
belonging  to  or  employed  by  the  United  States,  directly  or  indirectly, 
in  connection  with  the  construction,  maintenance,  operation,  sanitation 
and  protection  of  the  main  Canal,  or  auxiliary  works,  or  upon  the 
cargo,  officers,  crew,  or  passengers  of  any  such  vessels,  except  such 
tolls  and  charges  as  may  be  imposed  by  the  United  States  for  the  use 
of  the  Canal  and  other  works,  and  except  tolls  and  charges  imposed 
by  the  Republic  of  Panama  upon  merchandise  destined  to  be  intro- 
duced for  the  consumption  of  the  rest  of  the  Republic  of  Panama,  and 
upon  vessels  touching  at  the  ports  of  Colon  and  Panama  and  which  do 
not  cross  the  Canal. 


The  Government  of  the  Republic  of  Panama  shall  have  the  right  to 
establish  in  such  ports  and  in  the  towns  of  Panama  and  Colon  such 
houses  and  guards  as  it  may  deem  necessary  to  collect  duties  on  impor- 
tations destined  to  other  portions  of  Panama  and  to  prevent  contraband 
trade.  The  United  States  shall  have  the  right  to  mane  use  of  the  towns 
and  harbors  of  Panama  and  Colon  as  places  or  anchorage,  and  for  mak- 
ing repairs,  for  loading,  unloading,  depositing,  or  transshipping  cargoes 
either  in  transit  or  destined  for  the  service  of  the  Canal  and  for  other 
works  pertaining  to  the  Canal. 

ARTICLE  X.  , 

The  Republic  of  Panama  agrees  that  there  shall  not  be  imposed  any 
taxes,  national,  municipal,  departmental,  or  of  any  other  class,  upon 
the  Canal,  the  railways  and  auxiliary  works,  tugs  and  other  vessels 
employed  in  the  service  of  the  Canal,  store  houses,  workshops,  offices, 
quarters  for  laborers,  factories  of  all  kinds,  warehouses,  wharves, 
machinery  and  other  works,  property,  and  effects  appertaining  to  the 
Canal  or  railroad  and  auxiliary  works,  or  their  officers  or  employees, 
situated  within  the  cities  of  Panama  and  Colon,  and  that  there  shall 
not  be  imposed  contributions  or  charges  of  a  personal  character  of  any 
kind  upon  officers,  employees,  laborers,  and  other  individuals  in  the 
service  of  the  Canal  and  railroad  and  auxiliary  works. 

ARTICLE  XI. 

The  United  States  agrees  that  the  official  dispatches  of  the  Govern- 
ment of  the  Republic  of  Panama  shall  be  transmitted  over  any  tele- 
graph and  telephone  lines  established  for  canal  purposes  and  used  for 
public  and  private  business  at  rates  not  higher  than  those  required 
from  officials  in  the  service  of  the  United  States. 

ARTICLE  XII. 

The  Government  of  the  Republic  of  Panama  shall  permit  the  immi- 
gration and  free  access  to  the  lands  and  workshops  of  the  Canal  and 
its  auxiliary  works  of  all  employees  and  workmen  of  whatever  nation- 
ality under  contract  to  work  upon  or  seeking  employment  upon  or  in 
any  wise  connected  with  the  said  Canal  and  its  auxiliary  works,  with 
their  respective  families,  and  all  such  persons  shall  be  free  and  exempt 
from  the  military  service  of  the  Republic  of  Panama. 

ARTICLE  XIII. 

The  United  States  may  import  at  an}'  time  into  the  said  zone  and 
auxiliary  lands,  free  of  custom  duties,  imposts,  taxes,  or  other  charges, 
and  without  any  restrictions,  any  and  all  vessels,  dredges,  engines, 
cars,  machinery,  tools,  explosives,  materials,  supplies,  and  other  arti- 
cles necessary  and  convenient  in  the  construction,  maintenance,  opera- 
tion, sanitation  and  protection  of  the  Canal  and  auxiliary  works,  and 
all  provisions,  medicines,  clothing,  supplies  and  other  things  necessary 
and  convenient  for  the  officers,  employees,  workmen  and  laborers  in 


the  service  and  employ  of  the  United  States  aud  for  their  families. 
If  any  such  articles  are  disposed  of  for  use  outside  of  the  zone  and 
auxiliary  lands  granted  to  tne  United  States  and  within  the  territory 
of  the  Republic,  they  shall  be  subject  to  the  same  import  or  other 
duties  as  like  articles  imported  under  the  laws  of  the  Republic  of 
Panama. 

ARTICLE  XIV. 

As  the  price  or  compensation  for  the  rights,  powers  and  privileges 

§  ranted  in  this  convention  by  the  Republic  of  Panama  to  tne  United 
tates,  the  Government  of  the  United  States  agrees  to  pay  to  the 
Republic  of  Panama  the  sum  of  ten  million  dollars  ($10,000,000)  in  gold 
coin  of  the  United  States  on  the  exchange  of  the  ratification  of  this 
convention  and  also  an  annual  payment  during  the  life  of  this  conven- 
tion of  two  hundred  and  fifty  thousand  dollars  ($250.000)  in  like  gold 
coin,  beginning  nine  years  after  the  date  aforesaid^ 

The  provisions  of  this  Article  shall  be  in  addition  to  all  other  bene- 
fits assured  to  the  Republic  of  Panama  under  this  convention. 

But  no  delay  or  difference  of  opinion  under  this  Article  or  any  other 
provisions  of  this  treaty  shall  affect  or  interrupt  the  full  operation  and 
effect  of  this  convention  in  all  other  respects. 

ARTICLE  XV. 

The  joint  commission  referred  to  in  Article  VI  shall  be  established 
as  follows: 

The  President  of  the  United  States  shall  nominate  two  persons  and 
the  President  of  the  Republic  of  Panama  shall  nominate  two  persons 
and  they  shall  proceed  to  a  decision;  but  in  case  of  disagreement  of 
the  Commission  (by  reason  of  their  being  equally  divided  in  conclu- 
sion) an  umpire  shall  be  appointed  by  the  two  Governments  who  shall 
render  the  decision.  In  the  event  of  the  death,  absence,  or  incapacity 
of  a  Commissioner  or  Umpire,  or  of  his  omitting,  declining  or  ceasing 
to  act,  his  place  shall  be  filled  b}-  the  appointment  of  another  person 
in  the  manner  above  indicated.  All  decisions  by  a  majority  of  the 
Commission  or  by  the  umpire  shall  be  final. 

ARTICLE  XVI. 

The  two  Governments  shall  make  adequate  provision  by  future 
agreement  for  the  pursuit,  capture,  imprisonment,  detention  and 
delivery  within  said  zone  and  auxiliary  lands  to  the  authorities  of  the 
Republic  of  Panama  of  persons  charged  with  the  commitment  of 
crimes,  felonies  or  misdemeanors  without  said  zone  and  for  the  pur- 
suit, capture,  imprisonment,  detention  and  delivery  without  said  zone 
to  the  authorities  of  the  United  States  of  persons  charged  with  the 
commitment  of  crimes,  felonies  and  misdemeanors  within  said  zone 
and  auxiliary  lands. 
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ARTICLE  XVII. 

The  Republic  of  Panama  grants  to  the  United  States  the  use  of  all 
the  ports  of  the  Republic  open  to  commerce  as  places  of  refuge  for  any 
vessels  employed  in  the  Canal  enterprise,  and  for  all  vessels  passing  or 
bound  to  pass  through  the  Canal  which  may  be  in  distress  and  be  driven 
to  seek  refuge  in  said  ports.  Such  vessels  shall  be  exempt  from  anchor- 
age and  tonnage  dues  on  the  part  of  the  Republic  of  Panama. 

ARTICLE  XVIII. 

The  Canal,  when  constructed,  and  the  entrances  thereto  shall  be  neu- 
tral in  perpetuity,  and  shall  be  opened  upon  the  terms  provided  for  by 
Section  I  of  Article  three  of,  and  in  conformity  with  all  the  stipula- 
tions of,  the  treaty  entered  into  by  the  Governments  of  the  United 
States  and  Great  Britain  on  November  IS,  1901. 

ARTICLE  XIX. 

The  Government  of  the  Republic  of  Panama  shall  have  the  right  to 
transport  over  the  Cnnal  its  vessels  and  its  troops  and  munitions  of 
war  in  such  vessels  at  all  times  without  paying  charges  of  any  kind. 
The  exemption  is  to  be  extended  to  the  auxiliary  l-ailwa}'  for  the 
transportation  of  persons  in  the  service  of  the  Republic  of  Panama, 
or  of  the  police  force  charged  with  the  preservation  of  public  order 
outside  of  said  zone,  as  well  as  to  their  baggage,  munitions  of  war 
and  supplies. 

ARTICLE  XX. 

If  by  virtue  of  any  existing  treaty  in  relation  to  the  territory  of  the 
Isthmus  of  Panama,  whereof  the  obligations  shall  descend  or  be 
assumed  by  the  Republic  of  Panama,  there  may  be  any  privilege  or 
concession  in  favor  of  the  Government  or  the  citizens  and  subjects  of 
a  third  power  relative  to  an  interoceanic  means  of  communication 
which  in  any  of  its  terms  may  be  incompatible  with  the  terms  of  the 
present  convention,  the  Republic  of  Panama  agrees  to  cancel  or  mod- 
ify such  treaty  in  due  form,  for  which  purpose  it  shall  give  to  the 
said  third  power  the  requisite  notification  within  the  term  of  four 
months  from  the  date  of  the  present  convention,  and  in  case  the  exist- 
ing treaty  contains  no  clause  permitting  its  modifications  or  annul- 
ment, the  Republic  of  Panama  agrees  to  procure  its  modification  or 
annulment  in  such  form  that  there  shall  not  exist  any  ^^ntiict  with  the 
stipulations  of  the  present  convention: 

ARTICLE  XXL 

The  rights  and  privileges  granted  bv  the  Republic  of  Panama  to  the 
United  btates  in  the  preceding  Articles  are  understood  to  be  free  of 
all  anterior  debts,  liens,  trusts*  or  liabilities,  or  concessions  or  privi- 
leges to  other  Governments,  corporation--  syndicates  or  individuals, 
and  consequently,  if  there  shoula  arise  y  claims  on  account  of  the 
present  concessions  and  privileges  or  c  icrwise,  the  claimants  shall 
resort  to  the  Government  of  the  Republic  of  Panama  and  not  to  the 
United  States  for  any  indemnity  or  compromise  which  may  bo  required. 
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ARTICLE  XXII. 

The  Republic  of  Panama  renounces  and  grants  to  the  United  States 
the  participation  to  which  it  might  be  entitled  in  the  future  earnings  of 
the  Canal  un  3r  Article  XV  of  the  concessionary  contract  with  Lucien 
N.  B.  Wysf  .ow  owned  by  the  New  Panama  Canal  Company  and  any 
and  all  otL~r  rights  or  claims  of  a  pecuniary  nature  arising  under  or 
relating  to  said  concession,  or  arising  under  or  relating  to  the  conces- 
sions to  the  Panama  Railroad  Company  or  any  extension  or  modifica- 
tion thereof;  and  it  likewise  renounces,  confirms  and  grants  to  the 
United  States,  now  and  hereafter,  all  the  rights  and  property  reserved 
in  the  said  concessions  which  otherwise  would  belong  to  Panama  at  or 
before  the  expiration  of  the  terms  of  ninety-nine  years  of  the  conces- 
sions granted  to.  or  held  by  the  above  mentioned  party  and  companies, 
and  all  right,  tit."  >  and  interest  which  it  now  has  or  may  hereafter  have. 
in  and  to  the  lands,  canal,  works,  property  and  rights  held  by  the  said . 
companies  under  said  concessions  or  otherwise,  and  acquired  or  to  be 
acquired  by  the  United  States  from  or  through  the  New  Panama  Canal 
Company,  including  any  property  and  rights  which  might  or  may  in 
the  future  either  by  lapse  of  time,  forfeiture  or  otherwise,  revert  to 
the  Republic  of  Panama  under  any  contracts  or  concessions,  with  said 
Wyse,  the  Universal  Panama  Canal  Company,  the  Panama  Railroad 
Company  and  the  New  Panama  Canal  Company. 

The  aforesaid  rights  and  property  shall  be  and  are  free  and  released 
from  any  present  or  reversionary  interest  in  or  claims  of  Panama  and 
the  title  of  the  United  States  thereto  upon  consummation  of  the  con- 
templated purchase  by  the  United  States  from  the  New  Panama  Canal 
Company,  shall  be  absolute,  so  far  as  concerns  the  Republic  of  Panama, 
excepting  always  the  rights  of  the  Republic  specifically  secured  under 
this  treaty. 

ARTICLE  XXIIL 

If  it  should  become  necessary  at  any  time  to  employ  armed  forces 
for  the  safety  or  protection  of  the  Canal,  or  of  the  snips  that  make  use 
of  the  same,  or  the  railways  and  auxiliary  works,  the  United  States 
shall  have  the  right,  at  all  times  and  in  its  discretion,  to  use  its  police 
and  its  land  and  naval  forces  or  to  establish  fortifications  for  these 
purposes. 

ARTICLE  XXIV. 

No  change  either  in  the  Government  or  in  the  laws  and  treaties  of 
the  Republic  of  Panama  shall,  without  the  consent  of  the  United 
States,  affect  any  right  of  the  United  States  under  the  present  con- 
vention, or  under  any  treaty  stipulation  l>etween  the  two  countries 
that  now  exists  or  may  hereafter  exist  touching  the  subject  matter  of 
this  convention. 

If  the  Republic  of  Panama  shall  hereafter  enter  as  a  constituent  into 
any  other  Government  or  into  any  union  or  confederation  of  states,  so- 
as  to  merge  her  sovereignty  or*  independence  in  such  Government, 
union  or  confederation,  the  rights  of  the  United  States  under  this  con- 
vention shall  not  be  in  an}T  respect  lessened  or  impaired. 
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ARTICLE  XXV. 

For  the  better  performance  of  the  engagements  of  this  convention 
and  to  the  end  or  the  efficient  protection  of  the  Canal  and  the  preser- 
vation <>f  its  neutrality,  the  (ioveriunenl  of  the  Republic  of  Panama 
will  sell  or  lease  to  the  United  States  lands  adequate  and  necessary  for 
naval  or  coaling  stations  on  the  Pacific  coast  and  on  the  western  Carib- 
bean coast  of  the  Republic  at  certain  points  to  be  agreed  upon  with 
the  President  of  the  United  States. 


ARTICLE  XXVI. 

This  convention  when  signed  by  the  Plenipotentiaries  of  the  Con- 
tracting Parties  shall  bo  ratified  by  the  respective  Governments  and 
the  ratifications  shall  be  exchanged  at  Washington  at  the  earliest  date 
possible. 

In  faith  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  convention  in  duplicate  and  have  neueunto  affixed  their  respec- 
tive seals. 

Done  at  the  City  of  Washington  the  18th  day  of  November  in  the 
year  of  our  Lord  nineteen  hundred  and  three. 

John  Hay  [seal] 

^         P.  Bunau-Varilla     [seal] 

And  whereas  the  said  Convention  has  been  duly  ratified  on  both  parts, 
and  the  ratifications  of  the  two  governments  were  exchanged  in  the  City 
of  Washington,  on  the  twenty-sixth  day  of  February,  one  thousand  nine 
hundred  and  four; 

Now,  therefore,  be  it  known  that  I,  Theodore  Roosevelt,  President 
of  the  United  States  of  America,  have  caused  the  said  Convention  to 
be  made  public,  to  the  end  that  the  same  and  ever}'  article  and  clause 
thereof,  may  be  observed  and  fulfilled  with  good  faith  by  the  United 
States  and  the  citizens  thereof. 

In  'testimony  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
seal  of  the  United  States  of  America  to  be  affixed. 
Done  at  the  City  of  Washington,  this  twenty-sixth  day  of  February, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  four, 
[seal]      and  of  the  Independence  of  the  United  States  the  one  hun- 
dred and  twenty-eighth. 

Theodore  Roosevelt 
By  the  President: 

John  Hay  y 

Secretary  of  State. 
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Senator  Allen.  Senator  Hatch  ? 

Senator  Hatch.  I  have  nothing  to  add.  I  think  you  have  covered 
the  subject  very  well,  Mr.  Chairman.  I  have  no  statement  at  this  time. 
I  am  going  to  be  very  interested  in  hearing  the  witnesses  on  all  sides 
of  this  question,  and  I  intend  to  keep  a  very  open  mind  regarding  all 
of  the  issues  that  will  be  raised  in  these  important  hearings. 

Senator  Allen.  Thank  you  very  much. 

Mr.  Leonard,  will  you  come  forward? 

We  welcome  you  to  the  subcommittee  hearings  and  we  are  delighted 
to  have  you  as  our  first  witness.  You  may  proceed  in  such  manner  as 
you  see  fit. 

TESTIMONY  OF  GEORGE  S.  LEONARD,  ATTORNEY, 
WASHINGTON,  D.C. 

Mr.  Leonard.  Thank  you,  Mr.  Chairman,  and  Senators. 

If  the  subcommittee  so  desires,  I  would  like  at  this  time  to  read  a 
statement  Which  has  been  circulated  and  then  make  myself  available 
for  whatever  questions  the  committee  might  have. 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is  George 
S.  Leonard.  My  offices  are  located  at  1019  Nineteenth  Street  NW.,  in 
Washington,  D.C. 

I  am  an  attorney  before  the  bar  of  the  Supreme  Court  and  various 
other  courts  in  the  State  of  New  York,  the  District  of  Columbia,  and 
elsewhere.  I  am  an  attorney  with  considerable  background  and  experi- 
ence in  constitutional  matters  and  have  been  the  attorney  for  certain 
Senators  and  Members  of  the  House  of  Representatives  who  have 
been  plaintiffs  in  actions  brought  to  test  whether  under  the  doctrine 
of  constitutional  separation  of  powers  the  executive  branch  may  dis- 
pose of  a  territory  of  the  United  States  by  the  presentation  of  a  treaty 
proposal  to  the  Senate. 

I  am  familiar  with  the  current  status  of  the  proposals  regarding  the 
disposition  of  the  Canal  Zone.  I  appear  here  today  to  question  as  a 
matter  of  constitutional  law  whether  the  executive  branch  may  enter 
into  negotiations  for  a  treaty  which  would  divest  the  United  States  of 
its  possession  of  the  zone  without  any  necessity  for  prior  authoriza- 
tion from  the  whole  Congress. 

INSTITUTIONAL    AUTHORITY 

Our  question,  therefore — and  the  one  to  which  I  have  given  consid- 
eration— is :  Does  the  executive  branch  have  the  constitutional  author- 
ity to  negotiate  for  a  treaty  which  disposes  of  the  Panama  Canal  Zone  ? 

I  believe  that  the  answer  to  that  is  flatly  and  unquestionably  "no.?' 
I  do  not  believe  that  there  is  any  doubt  whatsoever  in  the  law  or  under 
the  Constitution  that  such  power  does  not  abide  in  the  executive 
branch  of  the  United  States. 

Let  me  give  you  some  background  if  I  may.  It  is  customarily  said. 
and  the  State  Department  has  always  repeated — and  I  notice  even 
from  the  remarks  of  the  chairman  at  this  meeting — that  it  is  assumed 
that  the  Canal  Zone  originally  started  out  and  was  acquired  by  treaty. 
That  is  not  so. 
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What  did  happen  was  that  Congress  passed  an  act,  which  is  known 
as  the  Spooner  Act.  It  directed  the  executive  to  make  an  arrangement 
either  with  Panama,  or — in  default  of  Panama — with  Nicaragua  to 
acquire  in  perpetuity  the  properties  across  which  a  transoceanic  canal 
would  be  built. 

The  "in  perpetuity"  requirement  was  a  congressional  requirement. 
It  had  nothing  whatever  to  do  with  the  executive  department. 

The  treaty  was  more  under  that  authority  and  by  reference  to  that 
authority.  Senator  Scott  has  put  into  the  record  here  the  actual  text 
of  what  is  known  as  the  Hay-Bunau-Varilla  Treaty.  It  will  be  found 
that  in  the  first  paragraph,  in  the  opening  word  of  that,  the  reference 
is  made  to  the  fact  that  it  is  authorized  by  an  act  of  Congress. 

SPOONER    ACT 

Its  terms  are  the  terms  which  Congress  required.  Had  Panama  not 
agreed  to  it — and  I  say  Panama,  because  at  the  time  of  the  Spooner 
Act  there  was  not  even  a  Panama — the  United  States  would  have  built 
the  canal  in  Nicaragua  which  was,  as  a  matter  of  fact,  within  one  or 
two  votes  in  the  Senate,  the  desired  place  to  have  put  the  interocean 
canal. 

It  was  by  virtue  of  Panama's  willingness  to  accept  the  treaty  in  that 
form  that  the  Spooner  Act  could  be  carried  out  and  that  the  canal  was, 
in  fact,  built  in  Panama  instead  of  in  Nicaragua. 

Under  the  Spooner  Act  Congress  authorized  the  President  to  acquire 
perpetual  control  of  the  necessary  lands  for  the  construction  and  de- 
fense of  an  interocean  canal  across  the  Isthmus  of  Panama.  It  stated 
that  if  the  Executive  were  unable  to  purchase  such  control,  then  it  was 
to  approach  Nicaragua  for  the  same  purpose. 

Acting  pursuant  to  the  authorization  which  was  thus  granted  by 
Congress  a  convention  was  negotiated  and  approved  by  the  then  Presi- 
dent and  Secretary  of  State  between  the  United  States  and  the  newly 
formed  Republic  of  Panama  on  November  18,  1903.  This  is  the  con- 
vention, treaty,  or  agreement,  as  you  will  call  it,  generally  known  as 
the  Hay-Bunau-Varilla  Convention,  a  copy  of  which  is  now  in  the 
record. 

It  is  pursuant  to  that  that  the  United  States  acquired  in  perpetuity 
the  rights  of  the  newly  founded  Republic  of  Panama  to  the  territory 
which  is  now  known  as  the  Canal  Zone. 

Since  that  time  the  Canal  Zone  has  remained  a  territory  of  the 
United  States  administered  at  the  direction  of  the  President  of  the 
United  States  in  accordance  with  enabling  legislation  which  has  been 
enacted  from  time  to  time  thereafter  by  the  Congress. 

I  point  out  in  this  connection  that  all  powers  which  the  President 
has  in  terms  of  the  administration  and  organization  of  the  canal  spring 
from  congressional  enactment  and  congressional  authorization. 

Such  legislation  by  the  Congress  has  directed  both  the  form  and  the 
substance  of  the  governance  of  the  administration  and  jurisprudence 
of  the  Canal  Zone.  It  has  culminated  in  a  comprehensive  revision  by 
the  Congress  in  Public  Law  87-845,  which  is  known  generally  as  the 
Canal  Zone  Code.  It  became  effective  on  January  2,  1963.  It  not  only 
includes  provisions  for  all  of  the  necessary  courts,  the  establishment 
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of  a  judiciary,  and  an  office  of  the  U.S.  attorney,  a  criminal  code  and 
a  civil  code,  but  it  also  has  a  congressional  guarantee  of  civil  rights 
under  the  laws  of  the  United  States. 

I  may  say  parenthetically  in  addition  to  my  statement  that  the  bill 
of  rights  in  the  Canal  Zone  Code  has  been  held  by  the  Fifth  Circuit 
Court  of  Appeals  to  be  the  equivalent  to  the  Bill  of  Rights  in  the  U.S. 
Constitution.  There  are  some  3.500  citizens  of  the  United  States  who 
are  residents  in  the  zone  who,  if  this  treaty  presently  proposed  is  to 
be  taken  at  face  value,  will  be  put  under  Panamanian  law  without 
any  hearing  and  without  any  chance  of  defending  themselves  or  argu- 
ing their  own  case. 

Senator  Scott.  Mr.  Chairman,  if  I  might  interrupt,  is  that  the  case 
of  United  States  v.  Husband  R.  {Roach)  which  is  453  F.2d.  1054  \ 

Mr.  Leonard.  That  is  correct. 

Senator  Scott.  I  just  wanted  that  established  for  the  record. 

Mr.  Leonard.  On  considering  the  facts  of  the  acquisition  of  the 
Canal  Zone  the  courts  have  unanimously  recognized  that  the  Canal 
Zone  has  become  a  territory  of  the  Ignited  States  and  that  the  title  of 
the  United  States  to  the  zone  is  complete. 

I  would  like  to  repeat  at  this  point  the  words  of  the  Supreme  Court 
of  the  Linked  States  in  the  case  of  Wilson  v.  Shair.  which  can  be  found 
at  204  U.S.  24.  It  was  rendered  in  1907  shortly  after  the  canal  had  been 
acquired. 

The  Supreme  Court  said : 

"It  is  hypercritical  to  contend  that  the  title  of  the  United  States  is  imperfect. 
and  that  the  Canal  Zone  does  not  belong  to  this  Nation,  because  of  the  technical 
terms  used  in  ordinary  conveyances  of  real  estate."' 

There  were  two  other  cases.  One  was  in  the  Canal  Zone,  which  was 
Lucas  v.  Lucas,  and  another  in  the  eastern  district  U.S.  court  in 
Huasteca  Petroleum  Company  v.  United  States.  They  have  affirmed 
that  position.  I  do  not  believe  that  there  has  ever  been  a  court  at  any 
time  which  has  held  that  the  Panama  Canal  Zone  is  other  than  a  terri- 
tory of  the  L^nited  States. 

I  know  that  there  have  been  many  statements  made  about  sover- 
eignty, but  otherwise  to  the  best  of  my  knowledge  there  has  never  been 
any  doubt  on  the  question  that  the  Panama  Canal  Zone,  insofar  as  our 
courts  have  interpreted  this  acquisition,  is  in  fact  a  territory  of  the 
United  States.  I  believe  that  this  is  today  conceded  by  the  State 
Department. 

In  1936  and  1955  additional  agreements  with  Panama  were  made 
on  little  minor  pieces  of  territory  here  and  there.  I  believe  that  some  of 
them  were  outside  the  zone  itself.  In  each  such  case  the  perpetuity 
principle  was  reaffirmed.  In  each  such  case,  both  in  1936  and  1955.  the 
treaties  were  made  subject  to  the  passage  of  appropriate  legislation 
by  the  Congress.  It  did  not  require  ratification  of  the  treaty  by  the 
Senate,  but  congressional  action. 

JOIXT  STATEMENT 

The  whole  position  changed  in  1974.  Mr.  Kissinger  went  to  Panama 
as  Secretary  of  State.  He  discussed  the  situation  with  Foreign  Min- 
ister Tack  of  the  Republic  of  Panama.  Between  them  they  issued  a 
joint  statement  which  was  published  by  the  State  Department. 
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Among  other  things,  Mr.  Kissinger  stated  that  he  had  agreed  in  the 
name  of  the  United  States  to  the  following :  "The  United  States  and 
Panama  agree  that  the  Treaty  of  1903  should  be  replaced  by  a  modern 
treaty  that  rejects  the  concept  of  perpetuity."' 

In  another  paragraph  of  the  same  statement  Mr.  Kissinger  said: 
"The  United  States  has  proposed  that  Panamanian  law  and  jurisdic- 
tion would  be  applied  in  the  Canal  Zone." 

This  joint  statement,  which  was  made  in  1974,  is  now  stated  by  the 
Department  of  State  and  has  been  conceded  in  various  motions  which 
it  has  made  before  the  courts  to  constitute  the  framework  of  the  pres- 
ent negotiations — that  is,  the  disposition  of  the  property  of  the  Canal 
Zone  and  the  turning  over  of  the  citizens  down  there  to  Panamanian 
law.  placing  the  zone  under  Panamanian  jurisdiction. 

The  original  announcement  by  Secretary  Vance  and  President 
Carter  was  that  they  hoped  to  complete  this  treaty  by  June  of  this 
year.  Since  that  time  the  Department  has  revised  its  prediction  and 
has  reported  that  it  was  hoping  to  complete  the  new  treaty  by  late 
summer. 

I  understand  from  the  first  page  of  this  morning's  Post  that  a 
demand  is  now  being  made  by  Panama  for  a  payment  in  addition  to 
the  Canal  Zone  that  could  possibly  put  it  off  even  further. 

Let  us  go  at  this  time,  if  we  may,  directly  to  what  the  Constitution 
holds.  As  the  chairman  has  noted  for  the  record,  the  Constitution  pro- 
vides complete  congressional  power  over  the  disposition  and  gov- 
ernance of  territories  by  article  IV,  section  3,  clause  2.  I  would  like 
to  read  it  again  into  the  record,  since  it  is  of  considerable  importance 
in  this  regard. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 
Regulations  respecting  the  Territory  or  other  Property  belonging  to  the  United 
States. 

This  clause  has  come  before  the  courts  in  many  cases.  The  Supreme 
Court,  in  1872  in  the  case  of  Gibson  v.  Chouteau  held  that  the  power 
given  to  Congress  by  the  Constitution  included  the  authority  to  pre- 
scribe the  times,  the  conditions,  and  mode  of  any  transfer,  and  the 
right  to  designate  the  persons  to  whom  any  transfer  would  be  made. 

This  repeated  a  prior  decisioTi  of  the  same  court  to  the  same  effect 
in  Irvine  v.  Marshall,  reported  in  20  Howard  558  in  1858.  It  was  later 
followed  by  Emblen  v.  Lincoln  Land  Company,  reported  at  184  U.S. 
660  in  1902. 

Quite  recently  in  1970  in  Sierra  Club  v.  Hickel,  there  was  a  decision 
which  was  affirmed  by  the  Supreme  Court  at  405  U.S.  727.  The  original 
decision  was  written  bv  the  ninth  circuit  in  1970. 

In  Sierra  Club  v.  Hickel,  the  decision  of  the  Ninth  Circuit  Court 
of  Appeals,  which  was  affirmed  by  the  Supreme  Court,  stated: 

Article  IV,  Section  3  of  the  United  States  Constitution  commits  the  manage- 
ment and  control  of  the  lands  of  the  United  States  to  Congress.  That  Congres- 
sional power  is  unlimited. 

This  power  of  Congress  under  the  Constitution  to  dispose  of  prop- 
erty which  belongs  to  the  United  States  is  an  exclusive  power  and 
has  been  so  held  by  the  courts.  To  the  best  of  my  knowledge,  no  court 
has  ever  said  it  is  not.  No  court  has  ever  said  that  any  other  branch  of 
government  has  such  power. 
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In  Griffin  v.  United  States  in  the  Eighth  Circuit  Court  of  Appeals, 
reported  at  168  2d  457,  the  court  specifically  pointed  to  the  fact  that 
the  constitutional  power  thus  given  to  Congress  was  in  fact  exclusive 
to  the  legislative  body. 

The  same  holding  was  made  by  the  Supreme  Court  in  United  States 
v.  Fitzgerald,  reported  at  40  U.S.  785  in  1841 ;  in  Osborne  v.  United 
States  reported  at  145  F.  2d  892;  and  again  the  Supreme  Court  in 
1954,  in  Alabama  v.  Texas  reported  at  347  U.S.  272.  Each  has  affirmed 
the  principle  that  the  power  over  the  territories  which  the  Consitution 
lodges  in  Congress  is  an  exclusive  power. 

Accordingly,  any  authority  which  the  Executive  may  have  to  dis- 
pose of  property  of  the  United  States  must  be  first  derived  from 
authority  given  by  an  Act  of  Congress.  This  was  stated  again  by  the 
ninth  circuit  in  1959  in  the  case  of  Tugade  v.  Hoy  which  is  reported 
at  265  F.  2d  63.  It  concerned  the  action  of  the  United  States  in  giving 
the  Philippines  their  independence. 

Does  the  State  Department  deny  the  congressional  right  to  dispose 
of  territories  of  the  United  States?  The  answer  is  no,  it  does  not. 
Originally,  in  the  earliest  portions  of  the  actions  which  were  brought 
by  various  Senators  and  Congressmen  against  the  State  Department 
and  others  in  this  matter,  the  State  Department  did  in  fact  take  the 
position  that  the  power  of  the  Congress  had  to  be  modified  to  some 
extent  by  the  State  Department's  arrangements  with  foreign  nations. 

As  I  understand  from  the  proposed  testimony  of  Mr.  Meeker  and 
others  and  the  filings  which  have  more  recently  been  made  in  these 
cases,  the  State  Department  no  longer  contests  the  power  of  Congress 
to  dispose  of  this  territory. 

However,  it  has  brought  up  and  put  forward  at  this  time  a  claim 
that  under  the  Constitution's  grant  of  treaty  power  to  the  President, 
the  executive  branch  of  government  holds  a  concurrent  authority  to 
dispose  of  any  United  States  property. 

The  treaty  power,  of  course,  is  in  article  II,  section  2  of  the  Consti- 
tution. It  says  nothing  whatever  about  territory  or  property  of  the 
United  States. 

STATE    DEPARTMENT    CLAIMS    CONCURRENT    POWER 

When  a  matter  is  a  proper  question  of  foreign  affairs  and  when  it 
concerns  a  domestic  matter  which  is  not  a  proper  subject  of  foreign 
affairs  is  a  matter  which  I  leave  to  the  State  Department  to  explain  to 
this  body.  As  of  the  present  time,  however,  it  is  the  contention  of  the 
State  Department  that  the  President  has  truly  concurrent  power  under 
the  treaty  power  to  dispose  of  property  of  the  United  States. 

The  point  is  one  of  considerable  interest.  My  office  has  researched 
the  point.  I  have  done  considerable  work  on  it  myself.  As  far  as  we 
can  tell,  there  is  not  a  single  court  and  there  is  not  a  single  commentator 
in  the  law  who  has  ever  supported  the  existence  of  this  concurrent 
power  which  the  State  Department  now  claims. 

Actually,  what  we  did  find  was  that  there  have  been  many  rulings 
by  the  courts  that  such  an  authority  does  not  exist  and  that  the  Presi- 
dent's treaty  power  is  limited  whenever  primary  authority  has  been 
granted  to  another  branch  of  Government  by  the  Constitution. 
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If  I  may  at  this  time,  I  would  like  to  put  into  the  record  the  follow- 
ing eases  which  I  believe  support  that  document.  In  the  Supreme 
Court 

Senator  Hatch.  Mr.  Leonard,  may  I  interrupt  you  for  a  moment? 

Because  we  have  so  many  witnesses,  I  would  suggest  that  we  put 
your  whole  statement  in  the  record,  which  lists  these  cases  and  the 
citations.  It  would  allow  the  committee  to  give  every  witness  as  much 
time  as  possible,  by  saving  time. 

Is  this  acceptable  to  you  ? 

Mr.  Leonard.  It  is  quite  acceptable  to  me. 

Mr.  Chairman,  with  your  permission,  I  offer  the  statements  as  part 
of  the  record,  and  I  will  therefore  pass  over  any  citations  of  the  cases. 

Senator  Allen.  Without  objection,  the  statement  will  be  inserted  in 
the  record. 

Mr.  Leonard.  I  will  merely  state  in  this  particular  connection  that 
the  rule  which  I  have  just  stated  is  one  which  has  been  supported 
strongly  by  the  Supreme  Court  without,  so  far  as  I  know,  any  excep- 
tions of  any  kind. 

Senator  Hatch.  I  notice  you  have  cited  about  seven  or  eight  cases 
for  that  proposition. 

Mr.  Leonard.  It  is  rather  a  clear  proposition.  That  is  why  I  stated 
at  the  beginning  that  I  simply  do  not  believe  that  this  new  theory  that 
the  State  Department  has  come  up  with  has  ever  had  any  validity.  I 
have  pointed  out  that  as  late  as  1955  there  has  never  been  the  slightest 
question  before  the  State  Department  that  the  disposition  of  any 
territory  of  the  United  States  had  to  be  made  with  the  prior  authoriza- 
tion of  Congress. 

To  go  outside  of  my  prepared  statement  for  a  moment,  it  is  my 
understanding  that  Franklin  Delano  Roosevelt  tried  to  give  50  destroy- 
ers or  thereabouts  to  the  kingdom  of  Great  Britain  and  was  told  by 
the  Attorney  General  that  this  required  congressional  authorization 
before  he  could  even  give  away  the  old  destroyers. 

Senator  Hatch.  I  want  to  add  that  I  am  particularly  pleased  that 
you  have  put  forth  such  a  considerable  effort  here  to  provide  us  with 
cases  and  citations  in  this  thorough  and  well-researched  legal  brief.  We 
are  very  happy  to  have  this  additional  information. 

Mr.  Leonard.  Senator,  I  would  like  to  take  the  credit  for  that,  but 
I  cannot  do  it.  This  largely  is  a  result  of  the  research  which  has  been 
done  at  the  request  of  certain  Senators  who  have  gone  forward  in 
this  matter  and  have  tried  to  establish  this  principle  in  the  courts. 
It  was  for  them  that  I  had  done  most  of  the  work  and  most  of  the 
background  research  on  this  matter. 

I  take  up  a  point  now  which  is  very  interesting  because  we  run  into 
a  question  which  I  think  the  State  Department  has  never  really 
answered.  If  in  fact — and  let  us  assume  arguendo  at  this  moment — the 
State  Department  or  the  executive  branch  of  Government  has  this 
concurrent  power  which  they  are  talking  about,  may  they  exercise 
it  when  Congress  has  already  acted,  as  in  the  enactment  of  the  Canal 
Zone  Code? 

It  is  difficult  to  find  authority  on  this  point,  because,  as  I  say,  no 
court  ever  seems  to  have  held  that  there  is  such  a  power.  The  nearest 
analogy  we  have  been  able  to  find  is  the  authority  of  Congress  under 
the  Commerce  power  to  legislate  in  the  field  of  foreign  trade  and  the 
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authority  of  the  President  under  the  treaty  power  to  negotiate  in  the 
field  of  foreign  trade. 

This  appears  to  be  a  true  concurrent  power.  As  far  as  the  courts 
are  concerned  it  so  exists. 

I  would  like  to  point  out,  however,  that  the  courts  have  unanimously, 
as  far  as  I  know,  held  that  the  President  at  no  time  may  utilize  his 
treaty  power  in  opposition  to  an  existing  enactment  by  the  Congress. 

I  would  like,  if  I  may,  to  read  some  of  the  words  of  the  district 
court  here  in  the  District  of  Columbia  which  go  directly  to  this  point : 

All  parties  recognize  that  if  in  fact  Congress  has  preempted  the  relevant 
field  of  foreign  trade  and  commerce,  then  the  President  lacks  authority  to  act 
in  a  manner  inconsistent  with  the  requirements  of  the  preemption  legislation. 

The  President  clearly  has  no  authority  to  give  binding  assurances  that  a 
particular  course  of  conduct,  even  if  encouraged  by  his  representatives,  does 
not  violate  the  Sherman  Act  or  other  related  congressional  enactments  any 
more  than  he  can  grant  immunity  under  such  laws. 

Moreover,  coming  to  the  court  of  appeals  and  a  decision  which  was 
rendered  only  about  6  or  7  months  ago,  which  I  think  disposes  of  the 
major  cases  which  have  been  referred  to  from  time  to  time  by  the  State 
Department  as  justifying  that  claim,  the  court  of  appeals  here  in 
the  District  said : 

Support  for  judicial  deference  to  executive  actions  in  the  area  of  foreign 
affairs  is  found  in  United  States  v.  Curtiss-W right  Export  Corp.,  and  Chicago 
and  Southern  Air  Lines  v.  Waterman  Steamship  Corp.  Without  depreciating 
the  support  given  by  dicta  in  these  opinions  to  inherent  presidential  authority 
in  foreign  affairs,  we  note  that  the  presidential  authority  was  there  exercised 
pursuant  to  statute,  i.e.,  by  the  will  of  Congress.  Justice  Jackson,  concurring 
in  the  Steel  Seizure  Case,  pointed  out :  "When  the  President  takes  measures 
incompatible  with  the  expressed  or  implied  will  of  Congress,  his  power  is  at  its 
lowest  ebb,  for  then  he  can  rely  only  on  his  own  constitutional  powers  minus 
any  constitutional  powers  of  Congress  over  the  matter.  Courts  can  sustain  ex- 
clusive presidential  control  in  such  a  case  only  by  disabling  Congress  from  act- 
ing upon  the  subject." 

I  point  out  that  such  legislation  not  only  exists  with  respect  to  the 
Canal  Zone,  but  when  the  Canal  Zone  Code  and  all  of  the  other  legis- 
lation relating  to  the  Canal  Zone  were  passed  by  this  Congress,  they 
received  the  concurrence  of  this  Senate  and  they  received  the  approval 
of  the  President  of  the  United  States — that  is,  the  executive  branch. 

Those  laws  exist  today  and  govern  the  Canal  Zone  by  virtue  of  the 
concurrence  of  the  executive  and  legislative  branches  of  this  Gov- 
ernment. 

If  the  treaty  actually  follows  the  framework  of  the  1974  state- 
ments— and  we  understand  that  it  does,  and  it  has  been  stated  that  it 
does — then  the  proposed  treaty  in  effect  constitutes  a  repeal  of  the 
entire  Canal  Zone  Code.  It  constitutes  a  repeal  of  all  the  legislation 
which  Congress  has  ever  passed  for  the  Canal  Zone.  It  constitutes  an 
Executive  act  overriding  Congress  in  a  field  which  the  Constitution 
specifically  not  only  gives  the  power  to  Congress,  but  in  which 
Congress  has  already  acted. 

If  in  fact  it  could  be  shown  that  the  President  had  concurrent  power 
by  treaty  to  dispose  of  properties  or  territories  of  the  United  States, 
and  we  assume  this,  as  I  said,  as  a  matter  of  argument,  then  you  come 
down  to  the  fact  that  such  power  is  absolutely  curtailed  by  the  courts 
whenever  Congress  has  already  acted  in  a  field  in  which  it  has  such 
concurrent  power.  In  this  field,  it  has  acted. 
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I  will  refer  only  to  the  citation  rather  than  give  it  here — to  a  treaty 
provision  with  the  Republic  of  Panama.  I  believe  this  is  the  1936 
language  of  the  proposed  treaty,  which  the  State  Department  is  bring- 
ing forward  as  being  an  example  of  their  right  to  dispose  of  property 
to  Panama. 

This  is  the  language  of  the  treaty  : 

When  the  authority  of  the  Congress  of  the  United  States  shall  have  heen 
obtained  therefor,  the  Government  of  the  United  States  will  transfer  to  the 
Republic  of  Panama  *  *  * 

In  1955 — by  the  way,  I  may  say  that  Congress  did  authorize  that 
transfer  passing  an  act  on  May  3,  1943.  The  citation  is  in  the  state- 
ment. 

Again,  one  of  these  peripheral  matters  came  up  in  1955.  In  the  words 
of  the  treaty  as  passed  at  that  time : 

The  United  States  of  America  agrees  that,  subject  to  the  enactment  of  legisla- 
tion by  the  Congress,  there  shall  be  conveyed  to  the  Republic  of  Panama  *  *  * 

I  point  out  that  in  every  case  we  know  of,  and  in  every  case  we 
have  been  able  to  find,  the  State  Department  has  in  fact  requested  the 
authorization  of  Congress  to  whatever  proposal  it  had.  I  do  not  mean 
treaty  approval  on  a  moral  commitment  basis  by  the  Senate. 

With  regard  to  that  1955  treaty  part  of  whose  words  I  have  just 
read,  Congress  did  in  fact  pass  legislation  which  authorized  that 
disposition  of  property.  That  is  an  act  which  was  placed  into  effect  on 
August  3, 1957. 

In  1973  there  were  World  War  II  airfields  outside  the  Canal 
Zone  proper,  I  believe,  in  Panama  which  had  been  taken  over  for  the 
defense  of  the  Canal.  The  idea  was  to  return  these  to  Panama. 

Originally,  as  I  understand  it,  treaties  were  proposed  with  Panama 
for  this  purpose.  In  1973  President  Nixon  made  a  public  announce- 
ment that  he  would  propose  returning  them  by  way  of  a  bill  passed 
through  Congress.  This  is  reported  in  70  Department  of  State  Bulletin 
456.  Actually,  President  Nixon  never  presented  that  to  the  Congress — 
neither  the  bill  nor  the  treaties.  It  was  never  done.  The  reason  for  it  I 
do  not  know. 

I  point  out  possibly  an  unpleasant  matter,  and  that  is  that  Congress 
itself  is  limited  in  this  regard.  The  Constitution  provides,  of  course, 
that  Congress  may  dispose  of  territories. 

There  are  times  when  Congress  would  just  as  soon  avoid,  in  small 
matters  the  necessity  for  going  through  the  entire  legislative  process. 
On  two  occasions  which  we  have  been  able  to  iind,  the  Congress  has 
attempted  to  dispose  of  property  by  joint  resolution.  In  both  cases  it 
has  been  held  that  they  could  not  do  so. 

If  I  may,  I  should  like  to  read  to  you  at  the  present  time  from  the 
hearings  before  the  Committee  on  Foreign  Affairs  of  the  House  of 
Representatives,  the  citation  for  which  is  in  the  statement  in  the  record. 

This  is  rather  remarkable.  The  person  who  made  the  statement  in- 
volved is  Mr.  Green  Hacfcwotth,  certainly  one  of  the  greatest  and 
most  noted  legal  advisors  which  the  State  Department  has  had.  He 
is  the  author  of  many  texts  on  international  law.  I  believe  he  is  re- 
garded as  one  of  the  greatest  authorities  in  this  Held  that  the  State 
Department  has  had  the  good  fortune  to  employ. 
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He  said : 


The  fact  that  our  property  rights  in  Panama  acquired  by  the  treaty  process 
does  not  in  the  slightest  degree  derogate  from  the  authority  of  Congress  to  dis- 
pose of  them.  Its  authority  is  the  same  whether  the  property  was  acquired  by 
treaty,  gift,  purchase,  or  otherwise. 

'There  are  innumerable  instances  in  which  property  acquired  by  the  United 
►States  by  treaty  or  convention,  or  other  international  agreement,  has  been  dis- 
posed of  by  the  Congress,  or  the  Congress  has  authorized  the  Executive  to  dispose 
of  it.  I  have  in  mind  the  disposition  of  public  lands  acquired  by  the  United 
States  by  treaties,  such  as  those  acquired  from  France  in  1803,  commonly  referred 
to  as  the  Louisiana  Purchase,  the  territory  acquired  from  Spain  under  the  treaty 
of  1819,  the  Floridas  and  the  territory  acquired  from  Mexico  under  the  Treaty 
of  Guadalupe  Hidalgo  in  1848  and  the  Gadsden  Treaty  of  1853. 

Now,  in  addition  to  Mr.  Hackworth  I  point  to  the  fact  that  the  then 
Attorney  General,  whom  he  consulted  in  this  matter,  was  later  Mr. 
Justice  Harlan  F.  Stone,  certainly  one  of  the  most  revered  of  our 
Supreme  Court  Justices. 

Mr.  Justice  stated : 

The  Constitution  (art.  4,  section  3,  clause  2)  gives  to  Congress  the  power  "to 
dispose  of  *  *  *  property  belonging  to  the  United  States,"  and  Mr.  Justice  Thomp- 
son sitting  in  Circuit,  in  U.S.  v.  Xicoll — an  early  case  concerned  with  the  disposi- 
tion of  personal  property  said:  "No  public  property,  therefore,  be  disposed 
of  without  the  authority  of  law,  either  by  an  express  act  of  Congress  for  that 
purpose,  or  by  giving  the  authority  to  some  department  of  the  Government  or 
subordinate  agent." 

If  follows,  then,  that  property  once  acquired  by  the  Government  may  not  be 
sold,  or  title  otherwise  disposed  of  except  under  the  authority  of  Congress,  and  in 
the  manner  provided  by  law,  and  this  prohibition  extends  to  any  attempt  to 
alienate  a  part  of  the  property  or  in  general  in  any  manner  to  limit  or  restrict  the 
full  and  exclusive  ownership  of  the  United  States  therein. 

The  matter  came  before  the  Supreme  Court  in  1947.  It  came  to 
precisely  the  same,  conclusion,  and  I  have  cited  the  case  in  the  state- 
ment— that  is  United  States  v.  California. 

Have  these  principles  about  which  I  have  been  speaking  been  taken 
before  the  courts  and  ruled  on?  The  answer  is  yes.  They  have  been 
taken  before  the  courts,  and  no ;  they  have  not  been  ruled  on. 

Two  actions  have  been  brought  to  challenge  the  claimed  authority 
of  the  Executive  to  dispose  of  the  Canal  Zone  by  treaty  without  first- 
seeking  prior  authorizing  legislation  from  the  Congress!  The  plaintiffs 
in  both  cases  were  William  R.  Drummond,  a  citizen  and  resident  of 
the  Canal  Zone,  employed  by  the  United  States  there,  and  I  believe  a 
union  official  of  Canal  Zone  Federal  employees.  His  position  is  essen- 
tially the  same  as  some  35,000  citizens  living  and  employed  in  that 
area.  The  other  plaintiffs  were  Senators  Jesse  A.  Helms,  James  A. 
McClure,  and  Strom  Thurmond  and  Representatives  Daniel  J.  Flood, 
Lawrence  P.  McDonald,  and  M.  Gene  Snyder. 

T  would  like  to  point  out  that  in  both  cases  there  would  have  been 
many  more  plaintiffs  from  both  the  Senate  and  the  House  of  Repre- 
sentatives in  these  cases  had  it  not  been  simply  impractical  procedur- 
ally to  have  more  than  was  necessary  to  make  the  point. 

Senator  Scott.  Mr.  Chairman,  if  I  might  impose,  as  I  notice  the 
schedule  we  have  another  witness  at  8  :30  and  it  is  now  9  :00.  I  wonder 
if  we  could — retaining  the  courtesy  to  our  present  witness — request 
that  he  might  summarize  so  that  we  do  not  get  too  far  behind  in  our 
schedule. 
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Senator  Allex.  I  think  it  would  probably  be  well,  Mr.  Leonard,  if 
we  put  your  statement  in  the  record  and  then  allow  us  to  ask  a  couple 
of  questions.  Your  statement  will  be  in  the  record  in  full. 

Mr.  Leonard.  Since  my  statement  is  in  the  record  I  will  forego  fur- 
ther reading  from  it  and  offer  myself  to  answer  any  questions  the 
Senators  may  have. 

Senator  Allen.  Mr.  Leonard,  it  would  be  preferable,  I  assume,  for 
the  Congress  to  authorize  the  executive  department  to  enter  into  these 
negotiations.  However,  do  you  feel  that  the  negotiations  which  have 
taken  place  are  illegal,  or  do  you  feel  that  if  an  agreement  is  reached 
subject  to  the  approval  of  Congress  that  that  would  satisfy  the 
deficiency  of  prior  authorization  ? 

Mr.  Leonard.  I  assume  that  when  you  say  "the  approval  of  Con- 
gress," you  mean  a  subsequent  ratification  ? 
Senator  Allen.  Yes. 

Mr.  Leonard.  The  answer,  Mr.  Chairman,  in  my  opinion,  is  that 
it  is  totally  illegal  and  no  subsequent  ratification  could  approve  it. 
The  reason  I  -sa}'  that  is  that  we  have  to  go  back  to  the  phrase  "for- 
eign affairs."  Is  the  disposition  of  property  of  the  United  States  a 
proper  subject  of  foreign  affairs  ? 

If  it  is,  it  is  a  proper  subject  of  treaty  negotiation.  It  would  be 
improper  for  a  treaty  to  be  proposed  subject  to  subsequent  con- 
gressional ratification.  There  are,  however,  sufficient  examples  of  this 
having  happened  in  smaller  matters.  I  am  sure  it  is  an  established 
procedure. 

The  question  is,  very  interestingly  here,  whether  disposing  of  prop- 
erty of  the  United  States  is  a  proper  subject  of  the  treaty  power.  I 
say  it  is  not. 

Senator  Allen.  If  the  treaty  is  entered  into  and  it  has  a  stipulation, 
as  the  1942  and  1955  treaty  had  that  on  approval  of  Congress  this 
disposition  would  take  place,  would  that  satisfy  the  requirement? 

Mr.  Leonard.  As  of  the  time  of  the  approval  of  Congress,  I  think 
so  without  question. 

Senator  Allen.  Anything  prior  to  the  approval,  though,  would  be 
unauthorized? 

Mr.  Leonard.  Prior  to  the  approval  it  would  not,  in  my  opinion, 
be  a  treaty,  whatever  it  was  called. 

Senator  Allen.  Action  by  Congress  would  give  life  to  an  unau- 
thorized procedure,  is  that  correct  ? 

Air.  Leonard.  That  is  quite  true.  It  has  many  times  in  the  past. 
As  I  say,  there  are  a  number  of  instances  in  which  a  small  matter 
of  a  few  acres  here  and  here — for  example,  certain  Indian  lands  and 
others — the  Executive  has  simply  acted  and  later  gone  to  Congress 
for  authorization — retrocative  authorization,  and  has  received  it. 

You  will  notice  that  in  both  the  1936  and  1955  proposals,  they  were 
made  subject  to  congressional  enactment.  Congress  did  in  fact  approve 
them. 

Senator  Allen.  Supposing  that  a  proposed  treaty  is  entered  into. 
That  would  take  approval  by  a  two-thirds  vote  of  the  Senate.  In 
addition  to  that  it  would  take  a  statute  enacted  by  the  Congress  and 
approved  by  the  President  to  result  in  the  transfer  of  property.  Is 
that  correct? 

Mr.  Leonard.  No  :  I  believe  not,  Mr.  Chairman. 
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Senator  Allex.  What  is  your  judgment  of  what  is  correct? 

Mr.  Leonard*  The  treaty  proposal  to  the  Senate,  if  this  is  not  a 
proper  subject  for  treaty,  is  in  fact  void  and  the  action  of  the  Senate 
on  it  would  be  equally  void. 

I  hope  I  make  myself  clear  here,  because  when  this  question — and 
presumably  sooner  or  later  the  question  will  come  before  the  courts — 
the  question  is  whether  it  is,  in  fact,  a  treaty.  If  it  is  not  a  treaty, 
regardless  of  what  it  may  be  called,  it  is  void. 

Senator  Allex.  In  other  words,  you  feel  that  the  treaty  could  not 
purport  to  transfer  property  even  though  that  purported  transfer 
was  dependent  upon  action  by  the  Congress.  Is  that  correct? 

Mr.  Leoxard.  If  the  property  were  small  enough  that  it  made  no 
practical  difference,  I  do  not  believe  the  courts  would  interest  them- 
selves in  it. 

In  this  particular  case  we  are  talking  about  an  entirely  different  type 
of  matter.  In  this  particular  case  I  believe  that  no  such  power  exists; 
that  the  courts  would  support  the  concept  that  no  such  circumstance 
exists  that  takes  it  out  of  the  treaty  power.  Therefore,  a  piece  of  paper 
called  a  treaty,  whether  or  not  approved  by  two-thirds  of  the  Senate 
is  just  as  void  as  if  it  were  done  by  myself. 

Senator  Allex.  What  if  it  were  approved  by  both  Houses  of  Con- 
gress by  statute  ? 

Mr.  Leoxard.  I  think  that  at  that  point  it  would  be  read  as  being 
retroactive  legislation.  I  think  that  as  a  practical  matter  the  courts 
would  rule  it  valid  simply  on  the  ground  that  Congress  does  possess 
the  power  to  enact  a  bill  having  these  provisions,  and  that  in  effect  is 
what  it  has  done. 

Senator  Allex.  In  other  words,  it  would  be  a  belated  action  taking 
place  at  the  wrong  time. 

Mr.  Leoxard.  There  have  been  some  occasions  on  which  the  courts 
refused  to  say  that  Congress  was  belated. 

Senator  Allex.  Let's  look  at  the  other  side  of  the  coin. 

Suppose  the  Congress  initiated  the  transfer  and  passed  a  statute 
providing  for  the  transfer  of  this  property.  That  would  take  a  major- 
ity vote  in  both  Houses,  I  assume. 

Mr.  Leoxard.  That  is  correct. 

Senator  Allex.  That  having  been  done,  what  phases  would  be  cov- 
ered by  c°,  collateral  treaty  ? 

Air.  Leoxard.  Well,  I  presume  that  Congress  would  designate  some 
agent,  as  it  did  in  the  Spooner  Act — preferably  the  Executive — who 
can  act  by  an  agreement  which  he  calls  a  treaty  or  convention,  be- 
cause it  makes  no  difference  what  it  is  called,  really.  Congress  can 
authorize  someone,  whether  it  is  the  Executive  or  someone  else,  to  con- 
clude an  agreement  with  the  Republic  of  Panama  the  provisions  of 
which  arc  thus. 

Senator  Allex.  In  other  words,  spell  out  the  disposition  of  prop- 
erty in  the  treaty  provisions  and  then  submit  it  back  to  Congress  or  to 
the  Senate;  is  that  correct? 

Mr.  Leoxard.  Where  you  cross  the  line  of  improper  delegation  of 
legislative  powers  to  the  Executive  has  been  a  question  which  lawyers 
have  discussed  for  many  years  without  coming  to  a  clear  result,  * 
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The  general  terms  would  certainly  have  to  be  roughed  out  by  Con- 
gress. How  far  it  would  have  to  go  into  detail,  however,  is  uncertain. 
I  believe  there  is  a  free  area  of  delegation  of  authority  within  general 
policies  or  principles. 

Senator  Allen.  It  is  your  contention  that  the  treaty  should  not  make 
any  provisions  for  the  disposition  of  property  inasmuch  as  the  dis- 
position of  property  is  not  within  the  treaty  making  power  of  the 
Executive. 

Mr.  Leonard.  I  do  not  know  what  else  the  treaty  contains  except 
the  delivery  of  the  Zone  and  jurisdiction  to  the  Republic  of  Panama. 
There  may  be  many  subjects  in  it  which  are  properly  treaty  subjects. 
It  may  therefore  be  properly  called  a  treaty.  It  may  deal  with  the 
actual  relationships  between  Panama  and  the  United  States.  In  those 
areas  no  one  could  possibly  criticize  them.  This  is  the  authority  of  the 
Executive. 

Senator  Allen.  Even  though  these  provisions  are  in  a  treaty,  you 
would  feel  that  if  both  Houses  of  Congress  approved  this  disposition 
of  property  in  the  treaty  that  such  subsequent  ratification  by  Congress 
would  make  the  treaty  binding  and  in  full  force  and  effect  insofar  as 
it  purported  to  effect  a  disposal  of  property. 

Mr.  Leonard.  Well,  I  still  say  that  it  would  not  be  a  treaty,  but  the 
practical  difference  would  not  be  of  any  concern  to  the  courts. 

Senator  Allen.  It  would  be  an  instrument,  though,  that  in  your 
judgment  would  accomplish  the  aims  set  out  by  whatever  name  it  was 
called. 

Mr.  Leonard.  Quite  correct.  I  think  that  is  the  way  it  would  be 
viewed. 

Senator  Allen.  The  Constitution,  of  course,  requires  a  two-thirds 
vote  in  the  Senate  for  approval  of  a  treaty. 

Mr.  Leonard.  This  is  correct. 

Senator  Allen.  Would  we  have,  as  you  would  visualize  it,  a  vote 
in  the  Senate  requiring  a  two-thirds  vote  for  giving  this  advice  and 
consent  in  the  treaty,  and  then  in  addition  to  that  a  statute  requiring 
a  majority  vote  in  the  House  and  a  majority  vote  in  the  Senate? 

Mr.  Leonard.  Well,  there  is  a  certain  amount  of  duplication  in- 
volved in  that,  Mr.  Chairman.  The  power  of  the  Congress  is  essentially 
here  only  over  the  disposition  of  the  Canal  Zone,  the  nature  of  the 
jurisdiction  in  the  Canal  Zone,  and  the  laws  applicable  to  the  citizens. 

If  you  had  a  rather  hybrid  instrument  which  contained  certain 
matters  which  are  properly  under  the  treaty  power  combined  with 
matters  which  are  properly  in  Congress'  authorization,  then  I  would 
say  that  a  two-thirds  Senate  vote  followed  by  legislation  covering 
the  same  subject  and  approving  this,  both  of  which  were  passed,  would 
in  the  assemblage  be  quite  valid. 

Senator  Allen.  Therefore,  even  though  the  Constitution  gives  the 
exclusive  power,  vou  feel,  to  the  Congress  to  dispose  of  property  of 
the  United  States,  the  Executive  can  make  such  an  agreement,  and 
on  approval  of  Congress  put  those  provisions  into  effect  even  though 
they  have  no  place  in  a  t  reat  v.  .'"■»'■ 

Mr.  Leonard.  Mr.  Chairman,  that  is  exactly  the  point  I  am  trying  to 
make.  Apparently  I  am  making  it  very  poorly. 

Tf  the  Executive  makes  a  treat v  on  a  subject  which  is  not  within 
the  treaty  power,  it  is  void  from  the  beginning.  What  steps  are  taken 
thereafter  is  of  no  concern.  It  is  a  void  document. 
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If,  on  the  other  hand,  you  have  a  vote  of  the  whole  Congress  on  a 
subject  which  is  not  within  the  treaty  power  but  is  within  the  con- 
gressional power,  you  raise  no  question  because  the  combination  of 
Executive  and  congressional  power  at  that  point  makes  the  intended 
action  valid. 

In  other  words,  it  can  be  justified  under  either  one  or  the  other.  The 
courts,  basically,  will  pay  no  attention  to  it.  However,  if  you  came 
forward  solely  with  that  piece  of  paper,  even  though  you  got  Senate 
ratification  and  it  was  not  submitted  to  the  Congress,  it  might  well  be 
that  the  entire  transaction,  however  valid  appearing  on  its  face,  would 
be  void. 

Senator  Allex.  Well,  I  still  understand  you  to  say  that  the  action 
by  the  Congress  would  breathe  life  into  this  void  document, 

Mr.  Leonard.  Mr.  Chairman,  as  a  purely  practical  matter  it  is  true. 
Once  Congress  has  agreed  by  bill  to  whatever  is  contained  in  this 
document  for  practical  purposes,  if  it  is  either  within  executive  or 
congressional  power  that  is  sufficient. 

Senator  Allex.  I  would  feel  that  this  treaty  that  you  would  regard 
as  being  void  would  be  submitted  to  the  Senate  for  its  advice  and 
consent,  requiring  a  two-thirds  vote.  Then  I  would  think  that  there 
would  properly  be  a  statute,  a  separate  instrument,  passed  by  both 
Houses  of  the  Congress  and  approved  by  the  President,  in  which  the 
Congress  agreed  to  the  disposition  of  the  property. 

I  think  it  would  be  entirely  improper,  actually,  to  submit  a  docu- 
ment to  the  Senate  requiring  a  two-thirds  vote,  and  then  sending  it 
over  to  the  House  and  say  that  that  just  requires  a  majority  vote. 
Actually,  the  procedure  would  be  to  proceed  to  ratify  the  treaty  in 
the  Senate  and  on  that  ratification,  to  proceed  with  a  statute.  That 
would  probably  be  the  way  it  would  be  handled,  I  would  think. 

Mr.  Leoxard.  Mr.  Chairman,  it  is  an  excellent  thing  to  think  about. 
I  think  it  would  eliminate  most  of  the  problems.  I  am  only  concerned 
with  the  question  of  where  the  House  of  Representatives  refuses  to 
accede  to  this. 

Senator  Allex.  Yes;  that  would  create  quite  an  impasse  if  the 
Senate  approves  a  treaty  and  the  House  fails  to  approve  the  statute 
or  the  bill  providing  for  the  disposition  of  property.  Where  would 
we  be  then  ? 

PANAMANIAN    POSSESSION   OF    CAX"AL   ZONE 

Mr.  Leonard.  You  would  have  a  void  treaty  on  your  hands,  but 
you  would  have  a  Canal  Zone  which  was  full  of  Panamanian  soldiers. 

Senator  Allen.  Do  you  think  that  the  Executive  would  put  Panama 
in  control  of  the  canal  and  the  Canal  Zone? 

Mr.  Leox'ard.  At  least  as  of  the  day  the  treaty  is  approved  by  the 
Senate. 

Senator  Allen.  You  do  not  feel  that  they  would  wait  for  congres- 
sional approval  of  the  disposition  of  the  property  \ 

Mr.  Leox'ard.  You  have  representatives  of  the  State  Department 
coming  before  you,  Mr.  Chairman.  I  suggest  that  that  question  be 
asked  of  them. 

Senator  Allen.  Well,  that  creates  a  considerable  prospective  prob- 
lem, does  it  not? 

Mr.  Leoxard.  On  behalf  of  the  Senators  who  have  maintained  the 
actions  in  the  past  wo  have  requested  the  courts  to  have  the  defendants 
maintain  the  status  quo  in  the  Panama  Canal  until  this  question  could 
be  settled. 
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In  every  case  the  Department  of  Justice,  acting  for  the  executive 
branch  of  Government  has  come  forward  and  objected  on  the  ground 
that  unless  they  are  free  to  let  Panamanians  into  the  Canal  Zone  with- 
out opposition  it  will  considerably  upset  their  so-called  negotiations. 

I  had  originally  assumed  that  the  defendants  in  this  case,  which 
would  be  the  President,  the  Secretary  of  State,  and  the  principal 
Ambassador-at-large  involved  in  this,  would  be  just  as  anxious  as 
the  Congress  to  get  this  question  determined.  After  all,  it  is  a  matter 
which  will  go  forward  for  many  years  to  come.  It  affects  the  balance  of 
powers  between  the  three  branches  of  Government  directly. 

Once  established  by  this  particular  precedent  it  will  go  on  for 
many  years  into  the  history  of  this  country. 

Senator  Allex.  What  action  can  Congress  take  to  file  litigation  to 
stay  the  negotiations?  What  action  can  Congress  take  from  a  prac- 
tical point  of  view  to  prevent  the  ongoing  of  the  negotiations  look- 
ing to  a  treaty  ? 

Mr.  Leonard.  There  is  no  reason  why  any  action  should  be  taken 
to  prevent  the  Executive  going  forward  with  his  negotiations. 

As  far  as  I  can  see  at  the  present  time,  the  Executive  through  the 
Department  of  State  is  convincing  the  Panamanians  that  the  au- 
thority to  give  the  Canal  Zone  to  them  exists  in  the  executive  depart- 
ment. As  of  this  morning's  paper  I  understand  that  for  being  willing 
to  accept  it,  Panama  is  now  demanding  $5  billion.  That  may,  of 
course,  be  just  hearsay  rumor  on  the  part  of  the  newspaper;  I  don't 
know. 

However,  on  the  purely  practical  side,  which  your  question  is 
directed  to,  Mr.  Chairman,  the  moment  of  truth  comes  when  a  pro- 
posal is  in  fact  transmitted  to  the  country. 

Senator  Allen.  Yes,  you  fear  that  if  the  Senate  approves  the 
treaty,  which  you  feel  would  be  void,  they  would  put  Panamanians 
into  possession  of  the  canal.  That  would  seem  to  be  a  very  present 
danger  that  there  should  be  some  method  of  circumventing  in 
advance. 

Mr.  Leonard.  Well,  Mr.  Chairman,  I  think  we  have  to  recognize 
the  fact  that  President  Carter,  to  whom  I  have  no  knowledge  of  how 
this  matter  has  been  presented  or  whether  he  even  knows  about  it, 
seriously,  is  obligated  to  enforce  the  laws.  He  is  obligated  to  defend 
the  Canal  Zone  until  such  time  as  a  proper  document — a  proper 
action — of  this  Government  is  taken  to  change  that  status. 

I  would  not  deny  for  a  moment,  I  would  not  even  question,  that 
President  Carter  has  every  intention  of  retaining  the  Canal  Zone 
in  the  possession  of  the  United  States  until  the  day  that  either  the 
Senate  acts  or  the  Congress  passes  a  bill. 

I  believe  that  at  this  point  at  least  his  Secretary  of  State  is  of  the 
opinion  that  a  treaty  is  sufficient. 

SELF-EXECUTING   TREATY 

Senator  Allen.  Does  he  feel  that  would  be  a  self-executing  treaty? 

Mr.  Leonard.  Well,  to  be  perfectly  frank,  Mr.  Chairman,  this  is  a 
phrase  which  the  State  Department  often  uses.  A  self-executing 
treaty  is  one  which  does  not  require  what  is  known  as  implementing 
legislation  by  the  Congress. 
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A  treaty  actually  is  a  law.  It  stands  on  a  parallel  with  any  other 
form  of  law.  If  the  treaty  is  on  a  proper  subject,  a  matter  of  foreign 
affairs,  it  has  status  in  this  country  and  before  the  courts  exactly  as 
any  legislation  of  the  Congress. 

To  call  a  treaty  self -executing  or  not  self -executing,  therefore,  is 
like  saying  whether  an  act  of  Congress  is  self -executing  or  not  self- 
executing.  The  answer  is  that  it  is  the  law.  It  does  not  have  to  be  self- 
executing  or  not  self-executing.  It  takes  effect.  It  states  what  the 
principle  of  law  is  and  it  will  be  enforced. 

Senator  Allex.  Thank  you  very  much,  Mr.  Leonard. 

Senator  Scott? 

Senator  Scott.  Mr.  Chairman,  I  appreciate  the  research  and  the 
work  that  has  gone  into  the  testimony  that  Mr.  Leonard  has  given 
us.  It  has  been  very  enlightening  to  me  personally,  and  I  am  sure 
to  the  committee. 

I  just  want  to  pose  one  question  and  then  defer  to  my  colleague 
from  Utah,  Mr.  Hatch. 

Would  you  see  the  need  for  both  a  treaty  and/or  an  article  IV  law 
by  both  Houses  of  Congress  that  if,  in  fact,  the  Linked  States  acquired 
various  rights  by  virtue  of  the  1903  treaty  and  then  purchased  the  fee- 
simple  title  from  private  owners,  thereby  acquiring  the  rights  under 
the  treaty,  and  also  acquiring  proprietary  rights  entitled  under  fee- 
simple  to  land  that  was  formerly  private  property? 

Mr.  Leonard.  No  necessity  for  the  treaty  whatsoever.  In  fact,  I  do 
not  believe  it  is  a  proper  subject  for  a  treaty,  as  I  have  already  testified. 

Senator  Scott.  Thank  you. 

Mr.  Chairman,  I  defer  to  Senator  Hatch. 

Senator  Allex.  Senator  Hatch  ? 

Senator  Hatch.  Mr.  Leonard,  as  you  have  indicated  in  your  testi- 
mony the  precedents  are  well  established  that  with  regard  to  the  dis- 
position of  U.S.  property  and  territories,  that  the  Congress  customarily 
would  have  to  authorize  the  President  to  enter  into  treaty  negotiations 
with  the  foreign  government  before  any  transfers  should  be  under- 
taken. 

This  is  very  clear  cut  and  very  well  settled  by  the  law.  In  this  par- 
ticular case  the  treaty  negotiators  have  gone  ahead  without  this 
authority.  If  it  is  clear  cut  and  this  is  the  law — and  I  have  reviewed 
much  of  what  you  have  said — then  why,  in  your  review,  hasn't  the 
President  simply  taken  steps  to  have  a  bill  introduced  in  Congress  to 
give  him  the  authority  to  enter  into  such  negotiations? 

Mr.  Leonard.  I  can  only  state  a  personal  opinion.  Why  the  President 
does  a  particular  thing  is  not  within  my  competence,  and  I  could  not 
even  offer  an  opinion  on  it.  I  can  state  what  the  actual  effect  is,  and 
whether  it  is  intended  or  not  I  have  to  leave  to  the  committee. 

The  effect  of  the  present  procedure  takes  advantage  of  what  amounts 
to  a  disagreement,  to  some  extent,  in  position  between  the  House  of 
Representatives  and  the  Senate  of  the  United  States. 

It  is  possible — and  I  say  possible,  because  nobody  can  foretell  pre- 
cisely— that  such  a  bill  would  not  be  passed  by  the  House  of  Repre- 
sentatives. 

Senator  Hatch.  That  is  very  probable,  as  a  matter  of  fact. 

Mr.  Leonard.  Well,  let  me  put  it  this  way.  The  procedure  which  has 
been  adopted  in  this  particular  case,  which  is  being  adopted  and  which 
is  being  justified  for  the  first  time,  as  I  understand  it,  by  the  State 
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Department  in  its  claim  of  concurrent  power  would  bypass  the  House 
of  Representatives.  It  would  be,  in  fact,  well  designed  to  do  that.  I  do 
not  say  that  it  is  intended  for  that  purpose. 

Senator  Hatch.  Do  you  believe  that  all  that  will  be  requested  of 
the  Congress  will  be  ratification  by  the  Senate  on  the  theory  that  this 
is  just  a  routine  treaty  to  be  ratified  by  the  Senate  ? 
Mr.  Leonard.  That  is  correct. 

Senator  Hatch.  Do  you  believe  that  that  is  going  to  be  made  by  the 
executive  branch? 

Mr.  Leonard.  I  believe  that  is  the  expressed  intent  of  the  executive 
branch — I  do  not  believe  there  will  be  any  argument.  I  do  believe  that 
they  will  sooner  or  later  submit  to  the  Senate  a  proposal.  They  will 
simply  state  that  it  is  a  treaty.  They  assume  that  the  LTnited  States 
has  already  made  a  moral  commitment  to  do  whatever  it  is  that  the 
treaty  provides. 

The  Senate  will  send  it  to  its  Committee  on  Foreign  Relations  as 
opposed  to  sending  it  to  the  committees  which  have  jurisdiction  over 
Panama  Canal  matters.  It  will  bypass,  of  course,  the  House  of  Rep- 
resentatives. It  will  bypass  the  conference  committees. 
Senator  Hatch.  Ignoring  the  constitutional  provisions  ? 
Mr.  Leonard.  Well,  not  necessarily  ignore.  I  am  assuming  for  the 
purpose  of  this  answer,  as  you  did  in  your  question,  that  the  State 
Department  does  in  fact  have  concurrent  power  to  give  away  U.S. 
property. 

Senator  Hatch.  You  assume  that  for  the  purpose  of  answering,  but 
you  do  not  believe  that  is  so. 

Mr.  Leonard.  No  ;  I  do  not  believe  it  is  so. 

The  thing  is,  as  a  practical  matter  it  does  not  make  any  difference. 
If  a  proposal  comes  up  here  by  treaty  on  a  subject  which  is  not  a 
proper  matter  of  a  treaty — let  us  say,  to  increase  the  income  tax  of 
all  Americans  and  pay  the  excess  to  France — it  might  be  voided  at  a 
later  date.  I  am  referring  to  this  question  of  delivering  the  Canal  Zone. 
The  thing  is,  once  it  is  delivered  it  does  not  matter  whether  the  treaty 
is  void  or  not  void. 

The  practical  fact  is  that  the  zone  will  have  been  delivered  to  a 
power  which  is  no  longer  concerned  with  what  our  courts  may  say- 
Senator  Hatch.  You  are  saying  that  even  though  it  is  clear  cut 
that  the  Congress  has  to  approve  the  disposal  of  U.S.  territory  that 
in  this  particular  case  the  executive  branch  has  chosen  to  ignore  that 
provision  for  whatever  reason,  valid  or  invalid,  and  there  is  a  possibil- 
ity that  the  reason  for  this  is  because  of  a  belief  that  perhaps  the 
House  of  Representatives  will  not  go  along  with  this  disposition.  The 
State  Department  is  going  ahead  with  a  treaty  .that,  in  effect,  if  agreed 
to  will  ultimately  result,  as  a  practical  matter,  in  the  takeover  of  sov- 
ereign American  territory  that  is  presently  governed  by  the  United 
States,  pursuant  to  a  valid  treaty  or  to  a  valid  existing  state  of  law? 
M  r.  Leonard.  It  is  pursuant  to  a  set  of  laws  enacted  by  the  Congress. 
Senator  Hatch.  It  is  pursuant  to  congressional  enactment  and  con- 
gressional authority? 
Mr.  Leonard.  Correct. 

Senator  Hatch.  You  are  saying  that  if  that  is  so,  regardless  of  what 
the  Constitution  says,  regardless  of  what  the  law  says,  and  regardless 
of  whether  the  ( Vmgress  has  the  right,  in  practice,  State  Department 
apparently  intends  to  deliver  the  canal  in  contravention  of  the  Con- 
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stitution  and  the  laws  of  Congress  that  have  been  upheld  by  the  Su- 
preme Court  of  the  United  States  of  America  and  are  still  in  effect? 

Mr.  Leonard.  That  is  not  only  correct,  but  it  is,  I  think,  the  prac- 
tical effect  as  of  the  present  time  and  quite  possibly — as  I  think  I 
have  mentioned  before — the  indicator  of  the  future. 

I  believe  that  in  this  particular  case  the  Senate  becomes  a  useful 
tool  of  the  Executive  for  the  promotion  of  executive  power. 

Senator  Hatch.  The  Senate  ought  to  insist  upon  this  right  of 
Congress.  I  agree  wTith  Senator  Allen,  on  this  issue  of  the  role  of 
Congress  regarding  this  treaty.  I  think  that  if  the  Senate  ratifies 
this  treaty  it  would  also  be  required  to  enact  authorizing  legislation 
to  implement  the  treaty  and  send  this  legislation  to  the  House  of 
Representatives  for  approval.  Without  this  legislation,  even  if  the 
Senate  ratines  the  treaty,  the  treaty  would  not  be  valid. 

Mr.  Leonard.  That  is  precisely  what  I  have  tried  to  explain. 

Senator  Hatch.  The  fact  of  the  matter  is  that  many  people  have 
not  thought  about  the  question  of  the  President's  authority  to  dis- 
pose of  American  territory  by  treaty  alone. 

Mr.  Leonard.  Senator,  that  is  a  question  which  I  am  sorry  to  say 
is  political  and  not  legal. 

Senator  Hatch.  I  understand  that.  I  am  saying  that  that  is  what 
seems  to  concern  most  Americans,  and  you  have  brought  to  this 
committee's  attention  an  important  constitutional  issue  that  many 
Americans  are  not  aware  of  at  this  time,  involving  a  very  important 
piece  of  American  territory — which  is  presently  constituted  as 
American  territory. 

Mr.  Leonard.  Well,  I  can  only  say  this,  Senator :  I  regard  it  as  being 
an  exceedingly  clever  move.  If  I  were  asked  for  a  way  for  the  Execu- 
tive to  act  in  the  field  in  which  the  Executive  may  or  may  not  have 
any  authority,  this  would  be  precisely  the  way  I  would  counsel  the 
Executive  to  do  it. 

Senator  Hatch.  Well,  I  think  you  have  done  us  all  a  great  service.  I 
believe  that  most  people  in  America  realize  the  true  constitutional 
implications  of  this  treaty  as  you  have  enunciated  here  today. 

The  impact  of  those  implications  and  the  ultimate  future  effect  of 
those  implications — not  only  in  this  hemisphere,  but  with  regard  to 
any  American  property  anywhere  in  the  world,  including  property 
presently  within  the  confines  of  the  territorial  limits  of  the  United 
States  of  America — is  a  matter  of  grave  importance  to  the  people  of 
this  country. 

Mr.  Leonard.  Senator  Hatch,  if  you  could  bring  that  to  the  attention 
of  the  other  Senators  and  get  them  to  acknowledge  that  this  is,  in  fact, 
a  turning  point  in  history  I  would  be  most  grateful. 

Senator  Hatch.  You  have  indicated  by  that  remark  that  you  believe 
that  even  some  Members  of  the  Senate  may  not  be  aware  of  the  basic 
constitutional  issue  involved  in  this  treaty. 

increase  of  executive  tower 

Mr.  Leonard.  I  do  not  believe  that  the  Senate  realizes  that  if  it 
approves  a  treaty  or  a  piece  of  paper  called  a  treaty  which  gives  away 
part  of  the  United  States,  that  they  will  realize  that  they  have  in- 
creased the  executive  power  in  this  country — the  powers  of  the  execu- 
tive branch — to  an  enormous  degree,  as  against  themselves. 
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Senator  Hatch.  What  you  seem  to  be  saying — permit  me  to  at  least 
elaborate  what  I  believe  you  are  saying,  and  you  can  say  whether  I 
have  gone  to  far  or  not — is  that  this  treaty  is  a  usurpation  by  the 
executive  branch  of  the  powers  of  Congress,  in  violation  of  the  separa- 
tion of  powers,  in  the  absence  of  authorizing  legislation  by  both  houses 
of  Congress. 

Mr.  Leonard.  That  is  very  correctly  stated.  May  I  add,  it  has  already 
been  exercised. 

Senator  Hatch.  All  the  precedents  of  the  past,  to  the  best  of  your 
research ■ 

Mr.  Leonard.  I  am  talking  about  the  legislation  which  the  Congress 
has  previously  passed.  Keep  in  mind  that  the  Executive 

Senator  Hatch.  Previous  legislation  regarding  Panama  ? 

Mr.  Leonard.  Precisely.  The  Executive  is  sworn  to  uphold  existing 
legislation.  That  is  his  principal  function. 

As  I  understand  it,  the  proposal  that  is  to  be  made  to  the  Senate 
in  this  particular  case  will  virtually  repeal  all  existing  legislation  for 
the  Canal  Zone  which  Congress  has  passed. 

Senator  Hatch.  Irrespective  of  emotional  arguments  here  and 
whether  or  not  we  can  objectively  determine  whether  it  would  be 
better  to  give  this  territory  back  or  retain  it 

Mr.  Leonard.  It  is  not  a  case  of  giving  it  back.  We  paid  Colombia 
$25  million. 

Senator  Hatch.  Irrespective  of  those  arguments,  the  more  impor- 
tant argument  you  have  been  bringing  out,  in  your  opinion,  is  the  fact 
that  the  President  is  cleverly  usurping  the  powers  of  Congress  in  such 
a  way  as  to  undermine  the  balance  created  by  the  separation  of  power 
concept  of  the  Constitution? 

Mr.  Leonard.  This  is  correct. 

Senator  Hatch.  In  a  way  that  will  ultimately  divest  the  United 
States  practically,  and  maybe  legally,  of  the  governance  of  the  recog- 
nized territories  established  by  the  Congress  of  the  United  States? 

Mr.  Leonard.  That  is  correct. 

Senator  Hatch.  I  think  that  is  a  pretty  important  point  and  I  sure 
hope  that  our  people  in  the  press  and  media  do  something  with  that 
point,  because  if  the  President  or  the  executive  branch,  and  I  am  not 
sure  the  President  understands  this  concept — if  thev  really  want  to  do 
what  is  right,  what  they  should  do  is  approach  Congress  to  request 
the  introduction  of  a  bill  authorizing  them  to  go  down  and  enter  into  a 
treaty. 

Mr.  Leonard.  I  agree,  but  then  I  think  that  the  evaluation  in  the 
executive  department  is  that  they  could  not  get  such  a  bill  through 
Congress. 

Senator  Hatch.  I  agree  with  you.  I  think  that  the  reason  they  have 
not  done  so  is  not  because  they  do  not  understand  our  constitutional 
procedures  in  the  State  Department,  They  have  been  pointed  out  to 
them.  Maybe  the  President  does  not  understand,  but  the  State  Depart- 
ment does. 

The  reason  why  the  State  Department  is  bypassing  Congress  is  be- 
cause it  realizes  that  it  cannot  get  the  votes  to  do  it  the  constitutionally 
legal  and  proper  way.  Therefore,  it  is  doing  it  in  an  unconstitutional, 
illegal,  and  improper  way  to  accomplish  indirectly,  in  practicality, 
what  it  could  not  accomplish  directly,  constitutionally,  and  legally. 
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Mr.  Leonard.  That  would  be  correct. 

Senator  Hatch.  That  is  a  very  strong  indictment  against  the  State 
Department  and  perhaps  even  the  Executive  of  the  United  States  of 
America. 

Mr.  Leonard.  I  cannot  impute  intention  to  anyone. 

Senator  Hatch.  The  fact  of  the  matter  is,  it  is  still  a  pretty  strong 
indictment  if  these  precedents  and  procedures  are  known  and  they 
nevertheless  continue  to  pursue  a  treaty  without  congressional 
approval. 

Mr.  Leonard.  I  can  never  say  that  the  people  of  the  State  Department 
do  not  believe  in  their  own  statement  that  there  is  concurrent  power. 

Senator  Hatch.  Even  if  they  do  they  have  to  admit  that  the  Con- 
gress, and  not  just  the  Senate,  ultimately  would  have  to  approve  the 
use  of  concurrent  power.  They  cannot  logically  escape  that. 

Mr.  Leonard.  Xo:  that  is  not  true.  Let  us  assume  for  the  moment 
that  we  had  a  situation  in  which  there  was  no  legislation  of  any  kind 
by  Congress  that  there  were  true  concurrent  powers  under  the  treaty 
power  and  under  the  disposition  of  territories  power.  Then  one  could 
exercise  the  treaty  power  properly.  Lender  the  concurrent  power  one 
may  create  a  treaty  which  would  be  presented  only  to  the  Senate. 

I  cannot  argue  against  that.  If  in  fact  the  State  Department  believes 
it  has  concurrent  power  and  if  there  were  no  legislation  this  might 
very  well  be  a  proper  and  valid  method  of  proceeding. 

However,  the  State  Department  must  know — in  fact,  everyone 
knows — that  there  is  legislation,  that  Congress  has  already  acted  in 
this  field,  and  that  Congress  has  placed  courts  in  the  zone  and  has 
created  the  office  of  Marshal  of  U.S.  Attorney  and  any  number  of  local 
government  officials,  and  so  on. 

Senator  Hatch.  There  have  been  Executive  acknowledgements  of 
such  legislation  and  prior  precedents. 

Mr.  Leonard.  This  is  correct.  The  Executive  concurred  in  them. 

Senator  Hatch.  Therefore,  then,  they  cannot  really  validly  assert  the 
argument  of  concurrent  jurisdiction. 

Mr.  Leonard.  They  can  assert  that  they  have  it.  but  even  if  they 
did  have  concurrent  jurisdiction  it  could  not  be  exercised  to  repeal  an 
existing  enactment  of  Congress. 

Senator  Hatch.  That  is  my  point — without  congressional,  and  that 
means  both  Houses,  action. 

Mr.  Leonard.  Correct. 

Senator  Hatch.  We  appreciate  your  testimony  today.  I  think  it 
has  been  very  lucid  and  very  important. 

Senator  Allen.  Thank  you  very  much,  Mr.  Leonard.  I  appreciate 
your  very  fine  testimony. 

I  might  call  the  committee's  attention  to  the  fact  that  in  article  V  of 
the  1955  mutual  understanding  between  the  United  States  and  Panama 
it  is  decided  that  the  United  States  of  America  agrees  that  subject  to 
the  enactment  of  legislation  by  the  Congress  that  it  should  be  conveyed. 

Therefore,  certainly  we  would  hope  that  any  treaty  that  is  entered 
into  would  have  that  clause  in  the  treaty. 

Senator  Hatch.  If  it  does  not  I  think  we  must  raise  this  vital  issue 
very  vigorously  within  the  Congress  so  that  the  balance  of  power  as 
set  up  by  the  Founding  Fathers  is  not  upset  or  whittled  away  by  uni- 
lateral Executive  action. 
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Senator  Allen.  That  would  certainly  be  one  ground  for  delaying 
action  or  actually  defeating  the  treaty — if  it  does  not  have  that  provi- 
sion in  it.  To  prevent  a  turning  of  the  property  over  to  the  Panamani- 
ans on  approval  by  the  Senate  of  the  treaty,  it  might  be  well  to  hold 
it  in  the  Senate  until  such  time  as  this  legislation  is  passed. 

In  other  words,  we  could  make  that  a  conditional  precedent  to  the 
approval  by  the  Senate  of  the  treaty. 

Senator  Hatch.  Mr.  Chairman,  what  disturbs  me  after  hearing 
the  testimony  of  Mr.  Leonard  is  the  practical  effect  of  the  treaty  if  the 
administration  goes  ahead  and  executes  a  treaty  that  puts  Panamanian 
troops  into  the  zone  before  both  Houses  have  acted.  Our  congressional 
powers  will  have  been  eroded  in  practice  if  not  theory. 

[Prepared  statement  of  Mr.  Leonard  follows :] 
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Before  the 
Subcommittee  on  Separation  of  Powers 
of  the 
Senate  Committee  on  the  Judiciary 


Statement 
of 
GEORGE  S.  LEONARD,  Esq. 


Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is 
George  S.  Leonard.   My  offices  are  located  at  1019  Nineteenth  St.,  N.W. 
Washington,  D.C.   I  am  an  attorney  before  the  bar  of  the  Supreme  and 
various  other  Courts  and  I  am  the  attorney  for  certain  Senators  and 
members  of  the  House  of  Representatives  who  are  plaintiffs  in  actions 
which  have  been  brought  to  test  whether  under  the  doctrine  of  the 
Constitutional  separation  of  powers,  the  Executive  branch  may  dispose 
of  a  territory  of  the  United  States  by  presentation  of  a  treaty  proposal 
to  the  Senate. 

I  am  familiar  with  the  current  status  of  the  proposals 
regarding  the  disposition  of  the  Canal  Zone.   I  appear  today  to  question 
as  a  matter  of  constitutional  law  whether  the  Executive  branch  may  enter 
into  negotiations  for  a  treaty  which  would  divest  the  United  States  of 
its  possession  of  the  Zone,  without  any  necessity  for  prior  authorization 
from  the  whole  Congress. 


34 


Question 

Does  the  Executive  branch  have  Constitutional  authority  to 
negotiate  for  a  treaty  disposing  of  the  Panama  Canal. 

Answer 

No. 

I 
Background 

The  Canal  Zone  vas  acquired  in  accordance  -ith  the  terns  of 
a  1902  enactment  by  Congress  knovn  as  the  Spooner  Act  (P.L.  183,  57th 
Cong. ,  1st  Sess. ) . 

Under  that  public  law,  Congress  authorized  the  President  to 
acquire  perpetual  control  of  the  necessary  lands  for  the  construction 
and  defense  of  an  inter-ocean  canal  across  the  Isthmus  of  Panama  or  if 
such  control  could  not  be  purchased,  then  to  approach  Nicaragua  for  the 
sane  purpose.   Acting  pursuant  to  the  authorization  so  granted,  a  con- 
vention was  negotiated  and  approved  by  the  then  President  and  Secretary 
of  State  between  the  United  States  and  the  Republic  of  Panama  on  November 
18,  1903  (the  Hay-Bunau-Varilla  Convention)  pursuant  to  which  the  United 
States  acquired  in  perpetuity  the  rights  of  the  newly  founded  Republic 
of  Panama  to  the  territory  now  known  as  the  Canal  Zone.   Since  then,  the 
Canal  Zone  has  remained  a  territory  of  the  United  States  administered  at 
the  direction  of  the  President  of  the  United  States  in  accordance  with 
enabling  legislation  enacted  from  time  to  time  thereafter  by  the  Congress. 
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Such  legislation  by  the  Congress  has  directed  the  form  and 
substance  of  the  governance  of  the  administration  and  jurisprudence  of 
the  Canal  Zone,  culminating  in  a  comprehensive  revision  thereof  in 
Public  Law  87-845,  76  A.  Stat.  1,  48  U.S.C.  §§  1301  et  se£. ,  the  Canal 
Zone  Code,  which  became  effective  January  2,  1963,  and  includes  in  part 
a  Congressional  guarantee  of  civil  rights  under  the  law  of  the  United 
States  to  all  residents  of  the  Canal  Zone  (1  C.Z.C.  31)  and  the  establish- 
ment of  the  necessary  courts  and  a  judiciary  for  their  enforcement 
(3  C.Z.C.  141). 

On  considering  the  facts  of  this  acquisition  the  courts  have 

unanimously  recognized  that  the  Canal  Zone  has  become  a  territory  of  the 

United  States  and  that  the  title  of  the  United  States  to  the  Zone  is 

complete, 

"It  is  hypercritical  to  contend  that  the 
title  of  the  United  States  is  imperfect, 
and  that  the  [Canal  Zone]  does  not  belong 
to  this  nation,  because  of  the  technical 
terms  used  in  ordinary  conveyances  of  real 
estate." 

Wilson  v.  Shaw 

204  U.S.  24,  33,  27  S.Ct.  233,  235  (1907) 

Accord :   Lucas  v.  Lucas,  232  F.  Supp.  466,  (D.C.C.Z.,  1964);  Huasteca 

Petroleum  Co.  v.  United  States,  14  F.2d  495  (E.D.N.Y.  1926). 

The  first  change  in  this  picture  came  in  1974  when  former 

Secretary  Kissinger  issued  a  joint  proclamation  with  Foreign  Minister 

Tack  of  Panama  which  provided  in  part: 

"The  United  States  and  Panama  agreed  that  the 
Treaty  of  1903  should  be  replaced  by  a  modern 
treaty  that  rejects  the  concept  of  perpetuity  ...." 
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"2.  The  United  States  has  proposed  that 
Panamanian  law  and  jurisdiction  would  be 
applied  in  the  Canal  Zone  " 

This  joint  statement  of  1974  is  conceded  by  the  Department  of 

State  to  provide  the  framework  for  its  present  negotiations.   Secretary 

of  State  Vance  has  publicized  his  intention  to  conclude  a  new  treaty  as 

soon  as  practicable.   Originally  this  was  to  be  done  by  June  of  this 

year.   Since,  the  State  Department  has  revised  its  prediction,  and  is 

reportedly  now  hoping  to  complete  the  new  treaty  by  late  summer. 


II 


The  Constitutional  Power  Over 
Disposition  of  Territories 


1.   The  Constitution  provides  complete  Congressional  power  over 

the  disposition  and  governance  of  territories  under  Art.  IV,  section 

3,  clause  2  which  reads, 

"The  Congress  shall  have  Power  to  dispose 
of  and  make  all  needful  Rules  and  Regula- 
tions respecting  the  Territory  or  other 
Property  belonging  to  the  United  States." 

This  power  gives  Congress  the  authority  to  prescribe  the  times,  conditions 

and  mode  of  any  transfer,  and  the  right  to  designate  the  persons  to  whom 

any  transfer  will  be  made,  Gibson  v.  Chouteau,  13  Wall.  92,  99  (1872), 

Irvine  v.  Marshall,  20  How.  558  (1858),  Emblen  v.  Lincoln  Land  Co. , 

184  U.S.  660,  664,  22  S.Ct.  523,  525  (1902).   Reaffirming  this  principle 

the  Supreme  Court  in  Sierra  Club  v.  Hickel,  433  F.2d  24,  28  (9  Cir.  1970) 

aff'd,  405  U.S.  727,  92  S.Ct.  1361  (1972)  stated  that, 

"Article  IV,  Section  3  of  the  United  States 
Constitution  commits  the  management  and  control 
of  the  lands  of  the  United  States  to  Congress. 
That  Congressional  power  is  unlimited." 
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This  power  of  Congress  to  dispose  of  property  belonging  to  the 
United  States  is  "exclusive",  Griffin  v.  U.S. ,  168  F.2d  457  (8  Cir.  1948), 
United  States  v.  Fitzgerald,  40  U.S.  785,  15  Pet.  407,  421  (1841);  Osborne 
v.  United  States,  145  F.2d  892  (9  Cir.  1944);  Alabama  v.  Texas,  347  U.S.  272, 
74  S.Ct.  481  (1954). 

Therefore,  any  authority  of  the  Executive  to  dispose  of  property 
of  the  United  States  must  be  first  derived  from  authority  given  by  an  Act 
of  Congress,  Tugade  v.  Hoy_,  265  F.2d  63  (9  Cir.  1959)  (the  Philippines). 

2.    The  State  Department  does  not  deny  the  Congressional  right  in 
this  matter  but  has  asserted  that  under  the  Constitutional  treaty  power 
(Art.  II,  sec.  2),  the  President  holds  concurrent  authority  to  dispose 
of  United  States  property. 

So  far  as  my  research  shows,  no  court  or  even  commentator  has 
ever  supported  this  concurrent  power  theory.   Actually  there  have  been 
many  rulings  by  the  Courts  that  such  an  authority  does  not  exist,  and  that 
the  President's  treaty  power  is  limited  wherever  primary  authority  has 
been  granted  to  other  branches  of  government  by  the  Constitution.   DeGeof roy 
v.  Riggs,  133  U.S.  258,  267,  10  S.Ct.  295,  297  (1890)  Wisconsin  R.  Co.  v. 
Price  County,  133  U.S.  496,  507  (1890);  Peirce  v.  State  of  New  Hampshire, 
13  N.H.  536,  aff 'd  46  U.S.  504,  5  How.  504,  12  L.Ed.  256  (1847),  Zweibon 
v.  Mitchell,  516  F.2d  594  (1975),  Consumers  Union  of  U.S.  v.  Rogers, 
352  F.  Supp.  1319  (D.D.C.  1973);  Schactman  v.  Dulles,  255  F.2d  938,  945 
(U.S.  App.  D.C.  1955,  cone.  op.  of  Edgerton,  J);  Farmer  v.  Rountree, 
149  F.  Supp.  327  (M.D.  Tenn.  1956)  aff 'd  252  F.2d  490  cert,  den.  337  U.S.  906 
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3.   And  even  if  this  new  claim  of  concurrent  presidential 

treaty  power  to  dispose  of  territory  were  valid,  it  could  not  be 

used  to  contravene  existing  legislation  which  the  President  has 

sworn  to  uphold  and  enforce.   An  example  of  true  concurrent  powers 

exists  in  the  field  of  foreign  commerce.   But  the  exercise  of  such 

power  by  the  President  through  a  treaty  has  been  held  to  be  circumscribed 

by  prior  legislation  dealing  with  the  subject. 

"All  parties  recognize  that  if  in  fact 
Congress  has  preempted  the  relevant  field 
of  foreign  trade  and  commerce,  then  the 
President  lacks  authority  to  act  in  a 
manner  inconsistent  with  the  requirements 
of  the  preemption  legislation. 


The  President  clearly  has  no  authority  to 
give  binding  assurances  that  a  particular 
course  of  conduct,  even  if  encouraged  by 
his  representatives,  does  not  violate  the 
Sherman  Act  or  other  related  congressional 
enactments  any  more  than  he  can  grant 
immunity  under  such  laws." 

Rogers 


352  F.  Supp.  1319  (D.D.C.  1973)  at  pp.  1322-1323 

"Support  for  judicial  deference  to 
executive  actions  in  the  area  of  foreign 
affairs  is  found  in  United  States  v.  Curtiss- 
Wright  Export  Corp.,  299  U.S.  304  (1936)  and 
Chicago  &  Southern  Air  Lines  v.  Waterman 
Steamship  Corp. ,  333  U.S.  103  (1948).   Without 
deprecating  the  support  given  by  dicta  in  these 
opinions  to  inherent  presidential  authority  in 
foreign  affairs,  we  note  that  the  presidential 
authority  was  there  exercised  pursuant  to  statute, 
i.e.,  by  the  will  of  Congress.   Justice  Jackson, 
concurring  in  the  Steel  Seizure  Case,  pointed  out: 
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'When  the  President  takes  measures 
incompatible  with  the  expressed  or 
implied  will  of  Congress,  his  power 
is  at  its  lowest  ebb,  for  then  he  can 
rely  only  upon  his  own  constitutional 
powers  minus  any  constituitonal  powers 
of  Congress  over  the  matter.   Courts  can 
sustain  exclusive  presidential  control 
in  such  a  case  only  by  disabling  Congress 
from  acting  upon  the  subject.'" 


United  States  v.  American  Telephone  and 
Telegraph  Company,  et  al.  and  John  E.  Moss, 
Member,  United  States  House  of  Representatives, 
551   F.2d   384   ,  (U.S.  App.  D.C.  Dec.  1976) 


Such  legislation  not  only  exists  with  respect  to  the  Canal  Zone, 

it  was  passed  with  the  concurrence  of  the  Senate  and  the  President.   Reference 

has  been  made  for  example  to  the  Canal  Zone  Code.   As  a  result,  every  prior 

executive  proposal  to  turn  over  portions  of  the  Canal  Zone  to  the  Republic 

of  Panama  have  been  made  only  in  accordance  with  Congressional  direction, 

e.g.  Stat.  (pt.  2)  1289,  EAS  No.  452. 

"When  the  authority  of  the  Congress  of  the 
United  States  shall  have  been  obtained 
therefor,  the  Government  of  the  United  States 
will  transfer  to  the  Republic  of  Panama,"  etc. 

Congress  did  so  authorize  the  transfer,  Act  of  May  3,  1943,  ch.  92, 

57  Stat.  74. 

Again  in  a  1955  treaty,  it  was  provided 

"The  United  States  of  America  agrees  that, 
subject  to  the  enactment  of  legislation  by 
the  Congress,  there  shall  be  conveyed  to  the 
Republic  of  Panama  "  etc. 

Congress  did  in  fact  pass  such  legislation,  Act  of  Aug.  3,  1957, 

Pub.  L.  No.  85-223,  71  Stat.  509. 

In  1973  President  Nixon  announced  that  he  would  propose  a  bill 

to  Congress  in  order  to  dispose  of  two  Zone  airfields  to  Panama,  70  Dep't 

State  Bull.  456  (1974)  but  never  did  so,  nor  were  treaties  even  submitted 

for  the  purpose. 
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4.   The  method  of  disposition  cannot  be  altered.   Even  Congress 
itself  has  been  stopped  when  it  sought  to  dispose  of  property  of  the 
United  States  without  prior  enactment  of  a  bill.   For  example,  Mr.  Green 
Hackworth,  then  the  State  Department  Legal  Advisor,  in  1943  denied  that 
Congress  itself  had  any  right  to  dispose  of  Zone  property  by  Joint 
Resolution.   In  doing  so  he  testified  as  to  the  state  of  the  law  on  the 


point 


"The  fact  that  our  property  rights  in  Panama 
were  acquired  by  the  treaty  process  does  not 
in  the  slightest  degree  derogate  from  the 
authority  of  Congress  to  dispose  of  them.   Its 
authority  is  the  same  whether  the  property  was 
acquired  by  treaty,  gift,  purchase,  or  otherwise. 

There  are  innumerable  instances  in  which 
property  acquired  by  the  United  States  by  treaty 
or  convention,  or  other  international  agreement, 
has  been  disposed  of  by  the  Congress,  or  the  Congress 
has  authorized  the  Executive  to  dispose  of  it.   I 
have  in  mind  the  disposition  of  public  lands 
acquired  by  the  United  States  by  treaties, such  as 
those  acquired  from  France  in  1803,  commonly 
referred  to  as  the  Louisiana  Purchase,  the  territory 
acquired  from  Spain  under  the  treaty  of  1819,  the 
Floridas  and  the  territory  acquired  from  Mexico 
under  the  Treaty  of  Guadalupe  Hidalgo  in  1848  and 
the  Gadsden  Treaty  of  1853." 

For  his  authority,  Mr.  Hackworth  cited  the  opinion  of  the  then 


Attorney  General,  later  Mr.  Justice  Harlan  F.  Stone, 


"The  Constitution  (art.  4,  sec.  3,  cl.2)  gives 
to  Congress  the  power  'to  dispose  of  ...  property 
belonging  to  the  United  States,'  and  Mr.  Justice 
Thompson  sitting  in  Circuit,  in  U.S.  v.  Nicoll  (27 
Fed.  Cas.  15879  pp.  149-150)  —  an  early  case 
concerned  with  the  disposition  of  personal 
property  —  said 

'No  public  property  can,  therefore,  be 
disposed  of  without  the  authority  of  law, 
either  by  an  express  act  of  Congress  for 
that  purpose,  or  by  giving  the  authority 
to  some  department  of  the  Government  or 
subordinate  agent.   See  also  Wisconsin  R. 
Co.  v.  Price  County  (133  U.S.  496,  507)' 
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It  follows,  then,  that  property  once  acquired 
by  the  Government  may  not  be  sold,  or  title 
otherwise  disposed  of  except  under  the  authority 
of  Congress,  and  in  the  manner  provided  by  law, 
and  this  prohibition  extends  to  any  attempt  to 
alienate  a  part  of  the  property  or  in  general 
in  any  manner  to  limit  or  restrict  the  full  and 
exclusive  ownership  of  the  United  States  therein. 
***  (34  Op.  Att.  Gen.  320,  322)." 

Hearings  Before  The  Committee  on  Foreign 
Affairs,  House  of  Representatives  on  H.J. 
Res.  14  at  pages  9-11  (March  16,  1943) 

To  the  same  effect,  four  years  later,  see  U.S.  v.  State  of  California, 

332  U.S.  19,  67  S.Ct.  1658  (1947). 


Ill 

Litigation 

Two  actions  have  been  brought  to  challenge  the  claimed 
authority  of  the  Executive  to  dispose  of  the  Canal  Zone  by  treaty  without 
first  seeking  prior  authorizing  legislation  from  the  Congress.   The  plaintiffs 
in  both  cases  were  William  R.  Drummond ,  a  citizen  and  resident  of  the  Canal 
Zone,  Senators  Jesse  A.  Helms,  James  A.  McClure,  and  Strom  Thurmond, 
and  Representatives  Daniel  J.  Flood,  Lawrence  P.  McDonald,  and  M.  Gene  Snyder. 
Named  as  defendants  in  both  cases  were  the  Secretary  of  State,  the  chief 
U.S.  negotiator  in  the  Canal  Zone,  and  the  President. 

One  action  was  filed  in  the  United  States  District  Court  for  the 
Canal  Zone  and  was  dismissed  on  the  ground  that  the  Court  could  not  secure 
personal  jurisdiction  over  the  defendants.   This  question  is  now  pending 
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on  review  before  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit. 
The  second  action  was  brought  in  the  United  States  District  Court  in  the 
District  of  Columbia.   Both  that  Court  and  the  Court  of  Appeals  in  the 
District  refused  to  consider  the  merits  on  the  ground  that  the  issue  was 
premature,  that  the  lack  of  any  specific  treaty  proposal  left  the  issue 
too  indefinite  to  be  decided  at  that  time.   The  Supreme  Court  declined  to 
review  the  case  last  month.   The  result  of  this  effort  has  simply  been  that 
the  underlying  question  has  been  presented  to  five  courts  without  any 
consideration  of  the  merits  on  the  underlying  problem  of  the  separation 
of  Constitutional  powers. 

The  problem  of  course  is  the  danger  of  a  fait  accompli,  that 
the  President  through  his  control  powers  over  the  Canal  Zone  could  permit 
it  to  be  occupied  by  Panamanian  forces  without  resistance  before  the 
constitutionality  of  any  treaty  can  be  tested.   In  fact  Ambassador  Bunker 
was  once  quoted  by  the  State  Department  as  suggesting  that  this  be  done 
even  without  waiting  for  a  treaty. 

V 
Summary  and  Conclusion 

The  political  stability  of  the  Untied  States  has  since  the 
inception  of  the  nation  been  based  upon  the  Constitutional  principle 
of  the  separation  of  powers  between  the  three  great  branches  of 
government.   Both  Houses  of  the  Congress  should  be  jealous  to  protect 
the  powers  granted  to  them  by  the  Constitution  from  being  usurped  by 
a  coordinate  branch  of  government. 
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Here,  the  Executive,  with  the  hoped-for  assistance  of  the 
Senate,  is  proposing  to  usurp  the  authority  of  the  House  of  Representatives 
on  the  disposition  of  property  of  the  United  States.   If  this  can  be  done 
in  the  case  of  the  Canal  Zone,  it  can  be  done  in  the  cases  of  Guantanamo, 
Guam,  or  Samoa.   If  the  treaty  power  may  override  the  legislation  of 
Congress,  then  by  a  treaty  with  Mexico  the  Executive  could  presumably 
give  back  Texas,  or  grant  Florida  back  to  Spain. 

If  the  Canal  Zone  is  permitted  to  be  occupied  by  Panamanian 
forces  before  the  legal  questions  on  the  separation  of  powers  can  be 
determined  by  our  Courts,  there  is  no  possibility  short  of  war  of  ousting 
those  forces  if  the  proposed  treaty  should  thereafter  be  declared  void. 
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Senator  Allex.  Governor  Parfitt  is  our  next  witness. 

Governor  Parfitt,  we  certainly  thank  you  for  the  fine  effort  you  have 
made  in  coining  to  appear  before  the  subcommittee. 

I  have  read  your  very  excellent  statement.  It  gives  more  background 
information  about  the  Canal  Zone  and  the  Panama  Canal  and  the 
Governor  of  Panama  than  we  have  obtained  from  any  other  source. 

The  questioning  of  the  first  witness  has  brought  up  so  many  facets 
of  the  problem  that  we  have  fallen  far  behind  in  our  time  frame.  I  am 
hopeful,  inasmuch  as  your  statement  in  the  main  touches  upon  facts 
and  background  rather  than  expressions  of  opinion  and  views  and 
policies,  that  you  might  be  willing  to  touch  on  some  of  the  highlights 
of  your  statement  and  then  give  us  an  opportunity  to  ask  you  some 
questions,  with  the  understanding  of  course  that  your  full  statement 
will  appear  in  the  record. 

Would  you  oblige  the  committee  to  that  extent,  please  ? 

Mr.  Parfitt.  Yes,  sir.  I  have  abbreviated  my  statement  for  this 
purpose.  If  15  minutes  would  be  appropriate,  I  will  try  to  condense 
it  to  that  time  frame. 

Senator  Allex.  Without  objection,  your  statement  will  be  included 
in  the  record  in  full. 

TESTIMONY   OF  HON.   HAROLD  R.  PARFITT,   GOVERNOR  OF  THE 
PANAMA  CANAL  ZONE 

Mr.  Parfitt.  Mr.  Chairman  and  members  of  the  subcommittee,  I  am 
Harold  R.  Parfitt,  Governor  of  the  Canal  Zone  and  the  President 
of  the  Panama  Canal  Company. 

My  statement  addresses  the  questions  in  your  letter  of  invitation 
to  attend  these  hearings.  With  your  permission,  as  just  stated,  I  would 
like  to  cover  the  highlights  now  and  commit  the  full  text  for  the  record. 

Senator  Allex.  Very  fine.  We  appreciate  that. 

Senator  Hatch.  Before  you  begin,  may  I  make  one  comment,  Mr. 
Chairman?  I  have  made  a  brief  study  of  the  constitutional  issues 
involved  here,  and  now  have  the  benefit  of  Mr.  Leonard's  expertise.  Mr. 
Leonard  was  previously  with  the  Justice  Department.  I  would  like 
to  see  a  refutation  to  his  brief,  because  I  think  he  is  basically  correct. 
We  should  encourage  the  testimony  of  witnesses  or  experts  who  might 
be  inclined  to  refute  what  he  had  to  say.  In  fact,  I  would  delight  in 
the  prospect  of  doing  that. 

Senator  Allex.  t  thank  the  Senator.  There  are  several  witnesses 
scheduled  to  testify  who  do  have  opposing  views  to  those  expressed 
by  Mr.  Leonard. 

Senator  Hatch.  I  thank  the  Chairman. 

Senator  Allex.  The  subcommittee  wants,  obviously,  to  hear  all 
sides  if  there  are  more  than  two  sides  to  this  issue. 

Governor  Parfitt,  please  proceed. 

Governor  Parfitt.  Mr.  Chairman,  as  a  preface  I  should  note  that 
matters  relating  to  the  defense  of  the  Panama  Canal  or  the  conduct, 
status,  or  substance  of  negotiations  for  a  new  treaty  relationship  with 
the  Republic  of  Panama  are  outside  my  area  of  responsibility. 

I  would  like  to  give  you  very  briefly  some  background  information 
about  the  Canal  Zone  and  the  operation  of  the  Panama  Canal. 
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BACKGROUND    INFORMATION 


The  Panama  Canal  is  approximately  50  miles  long  and  10  miles 
wide  and  has  a  population  of  37,900.  The  Panama  Canal  Company 
operates  the  canal  and  its  supporting  services,  which  include  vessel 
repairs,  harbor  terminal  operations,  a  railroad,  an  electric  power  sys- 
tem, a  communications  system,  a  water  system,  rental  housing,  retail 
stores,  and  service  and  recreational  activities. 

The  Canal  Zone  Government  administers  the  civil  government  in 
the  Canal  Zone.  Functions  provided  include  education,  health,  sani- 
tation, fire  and  police  protection,  customs  services,  and  postal  services. 

Although  the  canal  has  been  in  operation  since  1914,  the  two  canal 
agencies  came  into  being  in  fiscal  year  1952  following  a  reorganiza- 
tion of  the  canal  enterprise  by  Congress,  and  the  present  financial 
history  of  the  agencies  dates  back  to  July  1,  1951.  The  company  oper- 
ates under  a  Board  of  Directors  appointed  by  the  Secretary  of  the 
Army.  The  government  operates  under  the  supervision  of  the  Secre- 
tary of  the  Army  as  the  direct  representative  of  the  President. 

In  addressing  the  five  major  areas  for  which  information  was  re- 
quested, I  will  cover  the  background  material  on  investment,  finances, 
and  personnel  before  addressing  the  questions  of  transfer  of  property 
and  functions  to  Panama. 

First,  the  investment  in  the  canal  enterprise  through  1976  is  about 
$1,886  billion.  Recoveries  have  amounted  to  about  $1,134  billion,  leav- 
ing an  unrecovered  investment  of  approximately  $752  million. 

The  net  book  value  of  property,  plant,  and  equipment  for  the  Pan- 
ama Canal  is  $501.8  million,  and  for  the  Canal  Zone  Government  $59.6 
million,  for  a  combined  enterprise  total  of  $561.5  million. 

Replacement  value  has  never  been  computed.  However,  the  $855  mil- 
lion dollar  acquisition  cost  of  all  in-service  property,  plant,  and  equip- 
ment on  the  enterprise  books  adjusted  to  June  30,  1974,  using  the 
Department  of  Commerce's  Gross  National  Product  Implicit  Price 
Deflators,  is  $3,573  million. 

Finally,  within  the  general  background  of  investment  you  have 
asked  for  information  about  our  routine  capital  investment  and 
modernization  program.  Since  1952,  the  total  amount  of  investment 
in  capital  replacements  and  improvements  for  the  combined  enter- 
prise was  $370  million.  The  Panama  Canal  Company  has  been  able 
to  finance  its  projects  internally. 

However,  the  Canal  Zone  Government  needs  are  financed  initially 
through  appropriations,  but  the  appropriation  is  paid  back  over  the 
useful  life  of  the  asset. 

Over  the  near  future  we  do  not  expect  company  capital  to  exceed 
our  in-house  funding  capability,  which  should  average  about  $20 
million  a  year.  Over  the  long  term  there  may  be  a  need  for  appropri- 
ations because  of  the  heavy  impact  of  inflation  on  replacement  costs. 
For  the  Canal  Zone  Government,  we  expect  annual  capital  needs  to  be 
in  the  $4  to  $7  million  range. 

Looking  into  the  future  of  capital  operations,  our  latest  forecast 
is  that  oceangoing  transits  will  rise  from  33.4  per  day  in  fiscal  year 
1977  to  46.7  per  dav  in  the  vear  2000.  Tolls  revenue  at  current  rates 
will  increase  from  $166.6  million  to  $300  million  in  the  same  period. 

I  should  note  that  forecasting  tolls  and  transits  that  far  into  the 
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future  is  a  hazardous  undertaking  and  while  we  have  presented  our 
best  estimate  of  the  underlying  trend  of  Canal  traffic,  events  such  as 
Avars  or  new  discoveries — for  example,  North  Slope  oil — could  change 
those  estimates. 

Although  no  toll  rate  proposals  are  under  consideration  at  this 
time,  the  company  is  required  by  law  to  set  tolls  to  recover  all  costs 
of  operating  and  maintaining  the  canal.  If  our  forecast  of  growth  in 
tolls  revenue  is  reasonably  correct,  and  if  historic  inflationary  cost 
patterns  continue,  it  will  be  necessary  to  adjust  tolls  periodically  to 
break  even. 

Since  inflation  should  impact  concurrently  on  the  costs  of  alterna- 
tives to  the  canal,  I  do  not  envision  that  these  periodic  adjustments 
would  erode  the  comparative  advantage  provided  by  the  canal. 

Future  toll  increases  other  than  the  periodic  adjustments  which  we 
may  have  to  make  if  revenues  do  not  match  costs  are  ultimately  lim- 
ited by  the  cost  of  alternatives  to  the  canal. 

The  most  comprehensive  study  we  have  in  this  regard  estimated 
the  theoretical  maximum  amount  that  toll  rates  could  be  raised  based 
on  a  1974  traffic  forecast  to  be  about  75  percent. 

The  Panama  Canal  has  increased  its  toll  rates  twice  since  the  1974 
forecast,  once  in  fiscal  1975  and  again  in  fiscal  1977.  In  addition,  we 
have  modified  our  measurement  rules  which  has  had  the  effect  of  an- 
other, smaller  toll  rate  increase.  The  two  increases  and  the  measure- 
ment rule  changes  add  up  to  a  50-percent  increase  in  the  last  3  years. 
In  view  of  the  imprecise  nature  of  estimating,  it  appears  prudent  to 
approach  future  increases  on  a  conservative  and  gradual  basis.  Anv 
theoretical  maximum  toll  increase  cannot  be  considered  valid  until 
tested,  and  since  the  effects  of  toll  increases  are  most  felt  over  the  long 
term,  it  may  be  too  late  to  readjust  if  the  real  maximum  is  lower  than 
the  theoretical  maximum. 

Now  for  some  background  material  on  personnel.  Since  the  end  of 
World  War  II,  improvements  in  efficiency  and  productivity  have  en- 
abled the  canal  organization  to  reduce  its  overall  personnel  level,  in 
spite  of  increased  transits.  We  feel  that  we  are  now  at  the  minimum 
staffing  level  and  will  have  to  add  personnel  to  handle  the  North  Slope 
oil  traffic. 

Exclusive  of  temporary  employees  there  are  3,395  U.S.  citizen  em- 
ployees, and  9,230  non-U.S.  citizen  employees  in  the  two  canal  agencies. 
We  have  recently  experienced  an  increased  rate  of  resignations. 
When  compared  to  the  period  of  1973  to  1975.  the  resignation  rate 
among  our  U.S.  citizen  employees  during  1976  was  up  60  percent. 
The  rate  so  far  during  1977  is  49  percent  over  the  comparable  1973 
base  period. 

The  total  number  of  resignations  from  January  1,  1974,  to  May  31, 
1977,  among  U.S.  citizens  in  permanent  positions  was  748.  Although 
the  number  is  not  of  such  magnitude  as  to  cause  great  concern,  we  are 
concerned  about  the  trend — which  if  unchecked  could  ultimately  seri- 
ously affect  our  ability  to  perform  the  canal's  mission. 

To  dispel  some  of  the  uncertainties  about  the  treaty  negotiations, 
the  Secretary  of  the  Army,  with  the  concurrence  of  the  U.S.  treaty 
negotiators,  authorized  in  March  of  this  year  the  release  to  our  em- 
ployees of  a  15-point  list  of  assurances  concerning  employee  rights  that 
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constituted  the  benefits  and  protections  being  sought  for  employees 
of  the  canal  enterprise.  A  copy  of  the  15-point  paper  is  submitted  for 
the  record. 

Employee  response  to  the  announcement  has  been  cautious  and  re- 
served to  date.  They  are  generally  appreciative  for  having  been  au- 
thoritatively informed;  however,  there  is  a  general  feeling  that  the 
assurances  are  inadequate  and  leave  many  questions  unanswered. 

Because  of  the  status  and  classified  nature  of  treaty  negotiations, 
the  company  has  had  no  valid  basis  on  which  it  could  poll  or  project 
how  many  workers  would  be  willing  to  remain  with  the  canal  opera- 
tion under  changed  conditions  resulting  from  the  new  treaty.  The  only 
known  effort  in  this  direction  was  an  informal  poll  conducted  in 
April  1977  by  the  Canal  Zone  Civic  Council,  which  is  an  organization 
of  community  representatives. 

Of  the  limited  sampling  of  285  U.S.  citizens  contacted,  62.8  percent 
said  they  would  not  consider  remaining  in  the  canal  area  and  work- 
ing for  the  canal  organization  if  there  were  complete  Panamanian 
jurisdiction. 

Although  this  survey  may  not  be  a  true  measure  of  employee  inten- 
tions, it  is  certainly  a  measure  of  their  apprehensions.  As  such,  it  con- 
firms the  need  for  an  extremely  high  degree  of  attention  in  the  treaty 
negotiation  process  to  the  problem  of  retention  of  necessary  U.S. 
citizen  personnel. 

Periodic  demonstrations,  acts  of  violence,  and  illegal  intrusions  into 
the  Canal  Zone  have  been  a  factor  contributing  to  employee  apprehen- 
sion. During  the  past  2  years  there  have  been  many  such  incidents,  of 
which  the  most  significant  are  outlined  in  my  statement.  I  will  not 
repeat  them  here. 

In  spite  of  this  there  exists  between  the  Panama  National  Guard 
and  the  Canal  Zone  Police  a  working  relationship  which  at  times  is 
excellent.  On  balance,  it  could  be  called  amicable.  The  degree  of  co- 
operation, however,  varies.  That  depends,  in  the  final  analysis,  on  the 
larger  aspects  of  the  U.S. -Panama  political  relationship. 

If  it  were  not  for  the  pressures  resulting  from  the  larger  political 
scene  the  working  relationship  with  the  National  Guard  would  ob- 
viously be  quite  satisfactory. 

Your  specific  questions  concerning  the  classification  and  disposition 
of  property  and  supportive  services  bear  directly  on  proposals  being 
considered  in  the  ongoing  treaty  negotiations. 

As  I  indicated  earlier.  I  have  no  direct  responsibility  regarding  the 
negotiations  themselves.  The  Company/Government  has  been  afforded 
the  opportunity  to  submit  position  statements  and  to  provide  tech- 
nical data  to  the  U.S.  negotiators.  We  have  also  been  called  upon  to 
answer  specific  questions  regarding  the  canal  and  its  supporting  serv- 
ices. Our  responses  and  recommendations  have  been  made  from  the 
viewpoint  of  the  operator  of  the  waterway  responsible  for  the  con- 
tinued effective  operation  of  the  canal. 

We  understand  that  these  views  are  being  balanced  and  weighed 
along  with  many  other  factors  by  our  negotiators.  Recognizing  that 
formal  agreement  has  not  yet  been  reached  and  many  issues  still  re- 
main unresolved,  premature  public  revelation  of  agency  positions  could 
have  a  negative  impact  on  the  conduct  of  effective  negotiations.  For 
these  reasons,  I  am  necessarily  constrained  from  delving  into  specifics 
in  addressing  some  of  the  matters  covered  in  your  letter  to  me. 
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With  respect  to  the  relative  importance  of  facilities,  we  view  each 
of  the  activities  conducted  by  the  Company/Government  and  its  re- 
lated facilities  as  being:  interrelated  and  interdependent  and  as  contrib- 
utory to  the  effectiveness  of  overall  operation  of  the  canal.  We  would 
hope  that  all  agree  that  the  Panama  Canal  has  traditionally  main- 
tained a  very  high  level  of  effectiveness.  The  absence  of  any  one  of 
the  activities  has  the  potential  to  diminish  that  effectiveness  to 
some  degree,  with  cumulative  losses  eventually  reaching  a  point  of 
ineffectiveness. 

Some  facilities  are  so  basic  as  to  be  considered  vital  to  the  opera- 
tion of  the  canal.  The  anchorages,  breakwaters,  channels  and  harbors, 
the  three  sets  of  locks,  dams,  navigational  aids,  power  stations,  tugs 
and  dredges  are  examples  of  vital  areas  and  facilities.  The  canal, 
of  course,  cannot  operate  without  personnel  and  in  order  to  retain  a 
skilled  and  professional  work  force,  appropriate  facilities  must  be 
available  to  house  them  in  a  secure'  and  quality  environment  and  to 
provide  them  with  sufficient  supporting  services. 

I  believe  we  must  not  onlv  consider  facilities  and  activities  each  of 
which  contribute  in  its  own  way  on  a  selective,  individual  basis,  but 
note  that  the  cumulative  effect  of  these  facilities  on  canal  operations 
needs  also  to  be  weighed. 

With  respect  to  geographical  land  requirements,  and  I  am  speak- 
ing only  to  operations  and  not  to  defense,  the  relinquishment  to 
Panama  of  certain  portions  of  the  existing  Canal  Zone  now  would 
have  little  or  no  impact  on  effectiveness  of  operations,  in  fact  I  see 
practical  advantage  in  relinquishment  of  jurisdictional  responsibility 
over  certain  areas,  examples  being  Gavilan  Point,  Shaler  Triangle, 
and  Fourth  of  July  Avenue  on  the  Pacific  side.  In  others,  I  see  prac- 
tical advantages  to  Panama  without  commensurate  disadvantages  to 
canal  operations :  for  example,  the  France  Field  parcel  on  the  Atlan- 
tic side. 

Therefore,  under  a  new  treaty  relationship  the  present  canal  oper- 
ating area  could  be  reduced  in  size  provided  we  were  to  retain  suffi- 
cient lands  and  waters  to  accommodate  canal  operations  and  support- 
ing activities. 

In  dealing  with  any  transfer  of  facilities  it  is  my  view  that  they 
should  be  considered  on  a  case-by-case  basis  against  the  following 
criteria :  First,  that  as  a  minimum  this  agency's  standards  of  quality, 
reliability  and  cost  be  met;  second,  in  appropriate  cases,  that  serv- 
ices to  be  provided  this  agency  be  made  available  on  a  priority  basis; 
third,  that  the  transfer  not  compromise  our  capability  to  respond  to 
emergency  situations  involving  the  canal  or  its  supporting  facilities 
and  personnel ;  and  fourth,  that  any  such  transfers  not  seriously  im- 
pair our  ability  to  retain  a  stable  and  yet  skilled  and  professional 
workforce. 

With  respect  to  environmental  controls,  the  Canal  Zone  today  is 
a  very  healthy  place  to  live,  but  this  is  true  only  because  of  the  extraor- 
dinary efforts  of  the  United  States  starting  with  our  highly  successful 
disease  eradication  program  just  prior  to  actual  canal  construction  and 
continuing  through  the  present  time. 

I  consider  it  indispensable  to  continue  to  maintain  this  high  en- 
vironmental standard  in  the  operation  of  potable  water  and  sewerage 
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systems,  refuse  disposal,  control  of  food  and  beverage  quality,  con- 
trol of  mosquitos,  pest  insects,  bats  and  rodents,  air  and  water  qual- 
ity monitoring,  and  pesticide  control. 

In  my  judgment  it  is  also  essential  that  controls  be  maintained  over 
the  Chargers  River  watershed  and  the  area  in  the  vicinity  of  Gaillard 
Cut.  Programs  such  as  the  Gaillard  Cut  bank  stability  program  are 
necessary  environmental  measures  which  must  be  continued  in  order  to 
assure  that  the  waterway  remains  open  and  safe  for  shipping. 

Speaking  to  the  question  concerning  transfer  of  employee  services, 
any  diminution  of  employee  services  would  incur  opposition  from  our 
employees.  As  I  mentioned  earlier,  the  retention  of  a  skilled  and  pro- 
fessional workforce  is  an  essential  ingredient  of  an  effective  canal 
operation. 

It  follows,  therefore,  that  the  absence  of  any  one  of  the  existing 
employee  service  activities  would  in  some  way  adversely  affect  our 
employees  and  the  cumulative  losses  could  be  serious  enough  to  erode 
the  workforce. 

In  my  judgment,  then,  proposals  related  to  the  transfer  of  employee 
related  services  should  be  evaluated  with  the  same  care  as  would  be 
applied  to  the  transfer  of  any  operational  activities.  An  additional 
very  important  factor,  equally  applicable  to  the  transfer  of  any  ac- 
tivity, would  be  the  need  for  special  provisions  in  order  to  ameliorate 
any  adverse  impact  on  those  employed  in  the  transferred  service. 

In  fiscal  year  1977,  gross  costs  estimated  for  all  logistical  services 
provided  are  $184  million.  A  comparable  cost  figure  for  similar  serv- 
ices which  might  be  obtained  from  Panamanian  sources  cannot  be 
determined  with  the  possible  exceptions  of  water,  power,  and  tele- 
phone service. 

I  have,  in  the  record  here,  provided  comparative  data  which  show 
that  costs  to  users  would  be  significantly  higher  if  standard  Panama 
rates  were  to  be  substituted  for  existing  Canal  Zone  rates  on  water, 
power,  and  telephone  service. 

Each  of  our  three  public  utility  systems  are  interconnected  with 
Panama's  in  some  fashion.  In  a  purely  technical  sense,  therefore,  it 
may  well  be  feasible  to  integrate  the  respective  systems.  Recogniz- 
ing, however,  that  utilities  impact  directly  on  our  ability  to  sustain 
operations  and  as  such  are  facilities  vital  to  the  canal,  consideration 
of  further  integration  of  these  systems  should  be  subject  to  the  cri- 
teria emphasized  throughout  my  testimony ;  that  is,  quality,  reliability 
and  cost,  priority  for  canal  requirements,  impact  on  employees,  and 
emergency  preparedness. 

Mr.  Chairman,  I  have  tried  to  forthrightly  address  the  questions 
set  forth  in  your  letter  and  I  very  sincerely  hope  the  information  I 
have  provided  will  be  helpful  toward  the  purpose  of  these  hearings. 

Should  the  committee  desire  additional  data  concerning  my  testi- 
mony I  would  be  pleased  to  furnish  it. 

This  concludes  my  statement. 

Senator  Allen.  Thank  you  very  much,  Governor  Parfltt,  for  a 
very  fine  statement. 

Senator  Scott,  the  senior  minority  member  of  the  subcommittee,  was 
recently  in  Panama  on  a  factfinding  mission,  where  he  was  able  to  talk 
with  Governor  Parfltt. 

I  am  going  to  ask  you  to  start  the  questioning  if  you  will.  Senator 
Scott. 
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Senator  Scott.  Thank  you,  Mr.  Chairman. 

Let  me  first  welcome  the  Governor  to  our  committee.  Certainly  you 
extended  every  courtesy  to  me  and  to  those  with  me  on  our  visit  to  the 
Canal  Zone.  We  are  grateful  to  you  for  this.  We  appreciated  the  can- 
dor that  you  and  your  associates  showed  in  sharing  your  views  in  an 
informal  manner  regarding  the  matters  relating  to  the  canal  and  to 
its  future. 

You  know,  as  our  Chairman  has  indicated,  that  the  Judiciary  Com- 
mittee as  well  as  the  Armed  Services  Committee  has  an  interest  in  this 
matter.  In  fact,  I  believe  that  all  of  the  Members  of  the  Senate  and 
perhaps  the  American  people  have  an  interest  in  the  future  of  the 
canal. 

I  would  ask  you,  if  you  will,  in  responding  to  these  questions  to  give 
your  personal  opinion  on  the  matters  that  I  am  going  to  present  to  you. 
I  know  that  you  are  the  executive  head  of  the  entire  Canal  Zone  and 
Governor  of  the  Canal  Zone  and  that  you  are  in  overall  charge  of  the 
operation  of  the  canal.  You  also  are  President  of  the  Panama  Rail- 
road, but  you  are  a  Major  General  in  the  U.S.  Army.  I  would  think 
that  that  would  play  a  part  in  the  views  that  you  would  express  to  this 
committee. 

I  just  hope  that  you  will  share  your  personal  thoughts  as  candidly 
as  you  did  in  an  informal  way  a  few  weeks  ago. 

I  understand  from  a  conversation  during  our  recent  visit  that  the 
United  States  not  only  acquired  rights  in  the  canal  by  virtue  of  the 
1903  Treaty  with  Panama,  but  our  Government  also  purchased  title 
to  the  property  that  was  held  in  private  ownership  and  paid  the  pri- 
vate citizens  the  market  value  for  this  property.  Is  this  your  under- 
standing ? 

Governor  Parfitt.  That  is  correct,  sir.  Approximately  $4  million 
was  spent  in  that  fashion. 

Senator  Scott.  Four  million  dollars  to  private  owners? 

Governor  Parfitt.  Yes,  sir. 

Senator  Scott.  In  1903. 

Has  the  State  Department,  Governor,  solicited  your  views  on  the 
question  of  whether  or  not  we  should  transfer  title  or  control  of  the 
canal  to  Panama?  I  heard  your  previous  remarks,  but  on  the  basic 
question  as  to  whether  we  should  transfer  title  or  control  of  the  canal 
to  Panama,  have  your  views  been  solicited  ? 

Governor  Parfitt.  I  have  to  qualify  my  answer  to  that  question, 
sir.  My  responses  to  inquiries  and  questions  concerning  the  treaty 
stem  from  the  starting  point  of  the  Principles  of  Agreement,  the  so- 
called  "Tack-Kissinger"  agreement.  Since  that  was  consummated  and 
agreed  upon  before  my  assignment  as  Governor,  and  since  that  is  an 
executive  agreement,  that  is  a  premise  upon  which  I  submit  my  advice 
concerning  the  treaty  negotiations. 

Within  that  framework  I  have  responded,  from  the  point  of  view 
of  the  operator,  to  the  negotiator,  as  to  what  I  deem  to  be  the  essential 
needs  in  terms  of  control  to  insure  continued  effective  operation  of 
the  Panama  Canal. 

Senator  Scott.  Let  me  go  back  to  the  basic  question,  General.  Has 
the  State  Department  asked  you  whether  or  not  in  your  judgment  we 
should  transfer  title  or  control  of  the  Panama  Canal  to  the  country  of 
Panama  ? 
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Governor  Parfitt.  They  have  asked  me  in  general  terms  about  my 
view  of  the  impact  on  the  operation  of  some  of  the  initiatives  that 
they  are  proposing,  which  involve  transfer  of  title  and  in  some  cases 
ownership  and  control. 

I  have  responded,  in  a  classified  mode,  with  my  point  of  view  on 
this  issue.  It  varies  with  different  facilities  and  different  parcels  of  land 
and  so  forth. 

Senator  Scott.  On  the  wisdom — the  judgment  factor  of  whether  or 
not  we  should  transfer  the  title  or  control  of  the  Canal  to  the  country 
of  Panama,  have  your  views  been  solicited  on  that  general  question? 

Governor  Parfitt.  That  is  correct,  sir. 

Senator  Scott.  They  have  been  solicited  on  whether  or  not  we  should 
transfer  title  to  the  Canal  Zone  to  the  count ry  of  Panama  ? 

Governor  Parfitt.  I  really  have  a  hangup  on  the  word  "title,"  sir. 
They  have  queried  me  on  the  degree  of  control  that  is  essential  for  the 
operator  in  operating  the  Panama  Canal. 

Senator  Scott.  General,  what  I  am  trying  to  get  at  is  the  overall 
treaty.  As  I  understand  what  you  are  saying  to  us,  on  various  portions 
and  various  matters — and  I  do  not  know  what  the  questions  have  been, 
maybe  personnel  matters  or  something  like  this — on  the  basic  matter 
that  I  believe  we  are  concerned  with,  which  is  whether  or  not  this 
should  be  done — the  overall  transfer  of  the  Canal  from  the  United 
States  Government  to  the  Government  of  Panama — have  they  solicited 
your  opinion  on  this  overall  \  Have  they  said,  "Should  we  do  this  or 
not  do  it  ?'•  I  am  talking  about  the  overall  question. 

Governor  Parfitt.  I  must  go  back  again,  sir.  to  the  fact  that  the 
Principles  of  Agreement,  which  were  signed  in  197-1,  established  the 
concept  that  the  Executive  would  undertake  to  consummate  an  agree- 
ment with  Panama  which  canceled  the  1903  Treaty,  which  transferred 
sovereignty  to  Panama,  which  ended  perpetuity,  and  which  transferred 
jurisdiction  promptly  to  Panama.  All  of  these  things  were  matters 
consummated  before  my  entry  on  the  scene.  Therefore,  no  questions 
have  been  asked  me  in  this  regard. 

The  questions  posed  to  me  have  been,  using  as  a  premise  the  Tack- 
Kissinger  Agreement,  how  should  we  consummate  and  flesh  out  a 
treaty  and  what  would  the  impact  be  on  the  operator  or  on  the  opera- 
tional capability? 

Senator  Scott.  If  I  interpret  your  answer  correctly,  on  the  overall 
question  as  to  whether  or  not  this  would  be  a  wise  thing  to  do,  you 
are  saying  no,  it  is  not. 

Governor  Parfitt.  That  is  correct. 

Senator  Scott.  Thank  you. 

We  would  like  to  have  your  personal  opinion,  your  opinion  as  an 
individual,  as  someone  who  is  familiar  with  Panama  and  the  surround- 
ing areas,  as  someone  who  has  worked  there,  and  as  someone  who  has 
been  a  military  officer  for  a  number  of  years  on  a  number  of  questions. 

In  your  opinion.  General,  would  the  Panamanians  maintain  the 
canal  at  the  level  that  it  has  been  maintained  by  the  United  States? 
Would  their  standards  be  as  high  in  the  maintenance  of  the  canal  as 
the  United  States? 

Governor  Parfitt.  I  foresee  serious  problems  there.  Certainly  it 
would  take  a  considerable  amount  of  training  between  now  and  the 
turnover  of  the  canal  to  Panama  to  bring  them  up  to  the  state  of 
effectiveness  that  we  now  have. 
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Certainly  that  is  envisioned  in  the  treaty  that  is  underway.  There 
would  be  a  transition  period  during  which  we  would  train  and  up- 
grade technicians,  particularly. 

Senator  Scott.  You  are  saying  that  the  present  employees  would 
train  the  Panamanians,  some  of  the  present  employees  being  Panama- 
nians and  some  being  American  citizens  ? 

Governor  Parfitt.  The  concept  would  be  that  the  numbers  of 
Americans  who  are  in  highly  skilled  positions  would,  over  a  period 
of  time,  be  replaced  by  Panamanians  who  were  selected  and  trained 
to  perform  those  skills. 

It  is  conceived  that  over  time  this  could  be  accomplished. 

Senator  Scott.  You  are  saying  that  the  management  employees 
would  have  greater  difficulty.  The  Panamanians  would  have  greater 
difficulty  as  far  as  management  employees  are  concerned  ? 

Governor  Parfitt.  No,  I  think  that  their  biggest  difficulty  would 
be  in  the  area  of  technical  skills,  such  as  pilots  and  highly  skilled 
electricians  and  mechanical  experts — those  sorts  of  people.  Addi- 
tionally, in  the  management  area  the  problems  arise  from  the  fact 
that  a  small  country  such  as  Panama  would  have  competing  needs. 
Therefore,  moneys  that  are  generated  through  a  canal  operation 
would  not  necessarily  be  made  available  to  the  operator.  At  least  there 
would  be  tendencies  to  make  them  available  for  other  competing  needs. 

We  do  not  have  that  problem  today,  since  the  canal  enterprise  is 
self-sustaining  and  permitted  to  use  the  money  generated  for  re- 
placements and  addition  and  for  maintenance.  There  would  be  a  very 
real  problem  for  Panama  to  face  up  to  the  hard  question  of  how 
funds  generated  would  be  utilized. 

POPULATION    OF    CANAL    ZONE 

Senator  Scott.  As  I  understood  you  a  few  mintues  ago  you  said 
that  the  Canal  Zone  had  a  population  of  37,000  people.  How  many 
of  these  are  permanent  residents  of  the  Canal  Zone? 

Governor  Parfitt.  All  are  permanent  residents,  sir. 

Senator  Scott.  Do  they  all  work  for  the  Canal  ? 

Governor  Parfitt.  No,  approximately  10,000  of  those  are  Canal 
Zone  Enterprise  employees  and  their  families;  U.S.  citizens.  Ap- 
proximately 4,000  are  non-U.S.  citizen  employees  and  their  families. 
The  remainder  are  primarily  military  and  their  families  and 
dependents. 

Senator  Scott.  I  was  told  that  an  employee  of  the  canal — an 
American  employee — when  he  retired,  he  could  no  longer  live  in  the 
Canal  Zone.  Is  this  an  accurate  statement  ? 

Governor  Parfitt.  That  is  correct,  sir.  Nobody  can  live  in  the  Canal 
Zone  unless  he  is  employed  or  a  dependent  of  one  who  is  employed. 

Senator-  Scott.  That  is  really  what  I  was  getting  at,  and  I  appre- 
ciate it. 

You  mentioned  resignations  in  recent  years.  Would  that,  in  your 
judgment,  be  tied  to  the  proposed  treaty  ? 

Governor  Parfitt.  Yes.  I  believe  it  is  definitely  tied  to  the  treaty  and 
corollary  actions  related  to  the  treaty.  The  apprehensions  that  the 
treaty  raised  has  motivated  a  movement  of  individuals  to  seek  employ- 
ment elsewhere. 
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Senator  Scott.  Is  there  any  difficulty  in  getting  pilots  for  the  ships 
that  guide  the  vessels  through  the  canal,  or  the  tugs  I 

Governor  Parfitt.  There  has  been  an  increased  turnover,  but  to  date 
we  have  been  able  to  get  the  necessary  replacements. 

Senator  Scott.  The  pilots  that  are  aboard  the  ship  is  what  I  should 
have  said. 

Governor  Parfitt.  Yes,  sir.  There  has  been  an  increased  turnover, 
but  we  have  been  able  to  get  replacements  to  date. 

Senator  Scott.  In  your  personal  opinion.  Governor,  would  the  toll 
charges  by  the  Panamanians  cover  only  the  cost  of  the  operation  of 
the  canal,  as  has  been  done  by  our  Government  in  the  past,  or  would 
the  Panamanians  attempt  to  operate  the  canal  at  a  profit  ? 

I  know  I  am  asking  you  to  speculate,  but  I  look  on  you  as  an 
expert  witness.  As  you  know,  an  expert  can  express  an  opinion.  There- 
fore, I  am  asking  you  as  a  judgment  factor :  In  your  opinion  would  the 
toll  rates  be  increased  in  the  event  that  the  canal  was  operated  by 
the  Panamanians  ? 

Governor  Parfitt.  Panama  has  over  the  years  indicated  that  the 
United  States  has  been  overly  generous  and  protective  of  shipping 
and  shipping  interests  and  have  kept  tolls  inordinately  low.  They 
have  indicated,  on  occasion,  that  if  they  were  running  the  operation 
they  would  run  it  in  order  to  maximize  profits. 

Senator  Scott.  One  employee,  I  believe,  of  the  canal  indicated  to 
me  that  it  might  be  increased  thirteenfold.  That  sounds  like  a  terribly 
large  increase.  Would  you  say  whether  it  is  thirteen,  or  would  you  be 
of  the  opinion  that  there  would  be  a  substantial  increase  in  the  cost  ? 

Governor  Parfitt.  There  would  be  a  tendency  on  the  part  of  Pana- 
ma, were  they  running  the  canal  to,  as  I  say.  maximize  profits.  There 
have  been  some  studies  which  would  indicate  that  tolls  could  be  raised 
many  multiples  of  the  existing  rate. 

Our  current  studies  reflect  that  that  is  an  unreal  estimate,  and  that 
the  practical  situation  would  inhibit  inordinate  raises  of  the  type  that 
you  have  indicated.  Panama  would  not  be  able  to  do  that. 

Senator  Scott.  Returns  would  enter  into  this. 

Governor  Parfitt.  Diminishing  returns,  because  you  would  drive 
away  traffic  to  other  competing  avenues  of  arteries  of  commerce. 

Senator  Scott.  General,  during  our  stay  in  Panama  we  also  went 
to  Argentina  and  Chile.  TV>  were  told  from  time  to  time  that  the  Gov- 
ernment of  Panama  was  waging  a  propaganda  effort  to  influence 
world  opinion  in  favor  of  obtaining  control  of  the  canal,  and  that  our 
own  Government  was  not  reminding  the  world  community  as  to  how 
we  had  overcome  hardship  in  constructing  the  canal,  and  how  we  had 
operated  it  for  all  the  nations  of  the  world  without  making  any  profit 
from  its  operation. 

Again,  requesting  your  personal  opinion.  General,  has  our  Govern- 
ment presented  its  case  as  effectively  as  the  Government  of  Panama  \ 

Governor  Parfitt.  I  feel  that  we  have  made  an  attempt  to  present 
our  case,  but  I  certainly  do  not  feel  that  our  case  has  been  effectively 
made. 

Senator  Scott.  General,  would  you  consider  the  United  States'  con- 
trol and  its  maintenance  of  the  canal  to  be  a  military  asset  to  this 
Xation? 

Governor  Parfitt.  Yes.  sir.  I  do. 
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Senator  Scott.  In  the  event  that  the  United  States  did  not  have  the 
use  of  the  canal,  in  your  judgment,  would  we  have  to  increase  the 
size  of  our  naval  fleet  in  order  to  maintain  its  present  effectiveness  ? 

Governor  Parfitt.  I  do  not  really  believe  that  I  am  competent  to 
respond  to  that,  sir,  but  it  would  be  my  impression  that  lacking  a 
canal,  or  the  utilization  of  the  canal,  we  would  have  to  augment  our 
forces. 

Senator  Scott.  If  I  said  to  you  that  Admiral  Reasoner,  the  Pacific 
Commander,  said  that  we  would  have  to,  would  you  agree  with  that  ? 

Governor  Parfitt.  My  offhand  feeling  would  be  that  we  would  have 
to  augment  our  naval  fleet  lacking  a  canal. 

Senator  Scott.  It  has  been  said  that  it  would  cost  $4  billion  to  build 
a  substitute  canal.  Does  this  appear  to  you  to  be  a  reasonable  estimate 
of  the  cost  of  a  substitute  canal  ?  Would  you  have  a  judgment  ?  I  am 
not  asking  for  a  precise  figure,  but  do  you  think  it  would  be  some- 
where in  the  ballpark  of  $4  billion  at  present  day  costs?  Would  that 
be  unreasonable  as  an  estimate? 

Governor  Parfitt.  The  studies  in  1970  of  a  potential  for  a  sea  level 
canal  or  a  third  locks  canal  concluded  that  a  sea  level  canal  in  its  most 
optimum  location  would  cost  about  $2.9  billion,  and  a  third  locks — a 
larger  locks  structure — would  cost  in  the  order  of  magnitude  of  $1.4 
billion. 

If  we  were  to  take  those  figures  and  escalate  them  to  today's  prices 
it  would  come  to  about  $5.3  billion  for  a  sea  level  canal  and  roughly 
$2.6  billion  for  a  third  locks  plan. 

Senator  Scott.  Governor,  do  you  personally,  as  an  individual,  have 
any  concern  that  a  third  party  might  become  involved  if  a  treaty  is 
signed  and  ratified  by  the  Senate — a  third  nation  ? 

Governor  Parfitt.  Certainly  there  is  always  concern  lest  influences 
which  are  not  in  the  best  interests  of  the  United  States  become  involved. 
That  is  a  possibility  which  we  have  to  concern  ourselves  with. 

Senator  Scott.  General,  of  course  we  are  again  requesting  your 
personal  views — not  your  official  views  as  the  Governor  or  the  views 
of  the  Government  of  the  United  States.  As  an  individual  and  as  an 
army  general,  do  you  have  any  concern  that  the  canal  might  fall  into 
Communist  hands  if  the  United  States  turns  complete  control  over  to 
the  Panamanian  Government,  if  our  military  stepped  out  entirely? 
Would  you  have  any  concern  about — and  I  know  this  is  a  difficult  ques- 
tion, but  I  am  asking  for  your  personal  opinion  on  this — the  canal 
falling  into  Communist  hands  ? 

Governor  Parfitt.  Yes ;  I  have  some  very  real  concern  in  that  regard. 
I  would  hope  that  the  treaty  would  in  some  way  provide  assurance 
against  that. 

Senator  Scott.  I  heard  during  my  trip  that  in  the  event  that  it  was, 
regardless  of  what  was  put  in  the  treaty  and  regardless  of  the  number 
of  years  that  were  specified  for  the  gradual  turnover  or  the  completion 
of  the  turnover,  the  Panamanians  might  well  nationalize  the  canal  after 
thev  obtained  possession  of  the  canal. 

Would  you  have  any  concern  about  this — about  them  not  following 
the  precise  words  that  are  in  the  treaty  ?  I  am  asking  for  your  personal 
views  again. 

Governor  Parfitt.  One  must,  again,  concern  himself  with  that  be- 
cause the  history  of  our  relationship  with  Panama  has  been  replete  with 
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amendments  and  adjustments  to  treaty  documents.  Therefore  the 
answer  would  be  yes ;  I  would  be  concerned  about  the  potential  for  that. 

Senator  Scott.  During  our  trip  on  behalf  of  the  Armed  Services 
Committee  we  were  told  by  numerous  individuals  that  some  of  the  top 
advisers  to  the  Panamanian  Government  were  Communists,  and  that 
this  was  common  knowledge  in  Panama. 

As  one  who  has  been  in  Panama — and  I  am  not  going  to  ask  for  any 
names  or  identify  anybody  at  all.  I  personally  intend  to  do  that  in 
executive  session  before  our  Armed  Services  Committee. 

COMMUNIST    ADVISERS    FOR    PANAMANIAN    GOVERNMENT 

As  one  who  has  been  in  Panama  for  a  number  of  years,  what  is 
your  personal  opinion  as  to  Communists  within  the  structure  of  the 
Government  of  Panama.  Do  you  feel  there  are  or  that  there  are  not 
Communists  there? 

Governor  Parfitt.  I  believe  the  general  consensus  is  that  the  Pana- 
manian Government  itself  is  not  Communist-leaning,  but  advisers  in 
various  places  within  the  Government  are  in  fact  Communists. 

Senator  Scott.  This  would  be  advisers  to  General  Torrijos?  Some 
of  his  advisers  are  believed  to  be  Communists? 

Governor  Parfitt.  That  is  correct. 

Senator  Scott.  As  I  understand  it.  General  Torrijos  became  the 
Chief  of  State  taking  over  from  a  lawful  government.  I  would  assume 
that  you  are  familiar  with  the  history  of  the  country  of  Panama.  Does 
it  have  a  history  of  being  an  unstable  government  ? 

Some  figures  were  given  to  me  that  it  was  volatile,  and  that  there 
have  been  59  different  governments  in  the  past  70  years.  Do  you  know 
if  that  is  a  fairly  accurate  statement  ?  I  would  not  hold  you  to  the 
exact  figures,  but  over  the  years  has  it  been  a  volatile  government  ? 

Governor  Parfitt.  Well,  over  the  years  it  has  been  a  volatile  situa- 
tion, but  I  do  not  think  that  the  number  you  have  indicated  is  com- 
pletely representative  of  the  actual  facts*  Many  of  those  changes  in 
government  were  not  in  the  context  of  an  upset  or  an  overthrow  or  a 
change,  really,  but  included  in  the  changes  in  Presidents  because  of 
the  absence  from  the  country  of  a  President,  and  so  forth. 

In  summation,  yes,  it  is" a  volatile  situation.  It  is  not  nearly  as 
extreme  as  those  figures  would  indicate. 

Senator  Scott.  Well  now,  in  your  personal  opinion.  General,  do 
you  believe  that  the  Panamanian  officials  are  of  the  opinion  that  dem- 
onstrations and  disturbances  of  various  kinds  tend  to  influence  our 
Government  to  accede  to  their  desire  that  the  Canal  be  turned  over  to 
them,  and  that  they  can  more  readilv  obtain  a  treaty  by  demonstrating 
and  by  resorting  to  various  kinds  of  violent  action?' 

Governor  Parfitt.  I  am  concerned  that  there  may  be  this  impression 
amongst  some.  There  are  indications  to  that  effect. 

Senator  Scott.  General,  I  am  very  grateful  to  you  for  your  candid 
comments  here.  If  time  would  permit  I  would  like  to  have  further 
questions,  but  certainly  it  would  be  unfair  for  me  to  take  any  more 
time.  We  are  running  behind  schedule.  I  would  like  an  opportunity,  if 
you  are  free,  after  while  to  just  visit  with  you  privately  for  a  bit  on  a 
personal  basis. 

Thank  you  very  much  for  being  witli  us. 

Governor  Parfitt.  Thank  vou,  sir. 
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Senator  Allen.  Thank  you.  Senator  Scott. 

Senator  Hatch? 

Senator  Hatch.  Governor,  would  you  review  for  our  benefit  the 
total  payments,  if  you  can,  for  the  Canal  Zone  property,  including  the 
annual  annuity  payments  to  Panama  ?  I  do  not  think  they  are  in  your 
statement.  You  list  the  total  cost. 

Governor  Parfitt.  I  will  provide  the  precise  figures  for  the  record. 

[The  aforementioned  information  was  subsequently  supplied  for 
the  record.] 

Total  Payments  as  a  Result  of  the  1903  Treaty 

1.  Reflected  on  company  books  as  title  and  treaty  rights 

a.  Payment  to  Republic  of  Panama $10,  000,  000 

b.  Payment  to  individual  property  owners    (depopulation 

of   C.Z.) 3,965,254 

c.  Payment  to  French  (land  rights) 326,016 

d.  Madden  Dam  Area  land  rights,  1924-1932 437,  619 

Total 4,728,889 

2.  Further  payments  to  French 

a.  Inventories,  salvage  credits,  other 1,282,664 

b.  Panama  Railroad  Capital  Stock 7,  000.  000 

c.  Channel  costs 31,391,319 

Total 39,  673,  984 

(Combined  with  lc,  payments  to  French  total  $40,000,000) . 

3.  Payment  to  Colombia  (not  reflected  on  Company  books) 

Indemnity  to  Colombia  for  loss  of  Panama 25,  000,  000 

4.  Payment  to  Panama  -for  annuity 

a.  1913-1920  (Capitalized  as  construction  costs) 2,000,000 

b.  1921-1951   (Dollar  value  in  gold  changed,  1933) 10,990,000 

c.  1952-1976  (Dollar  value  in  gold  changed.  1973  and  1974: 

includes  payment  by  State  Department,  1956-76) 43,  610,  992 

Total 56,600,992 

Total  payments  to  Panama,  France  and  Colombia $136,  003,  865 

Note :  The  above  figures  report  actual  dollars  paid  at  the  time  of  payment  and 
have  not  been  adjusted  to  reflect  the  value  of  payments  in  terms  of  1977  dollars. 

Senator  Hatch.  I  do  not  wish  to  put  you  on  the  spot,  but  I  would 
just  like  to  have  the  American  people  know  a  little  about  this. 

Governor  Parfitt.  Titles  and  treaty  rights  were  bought.  We  paid 
$10  million  to  Panama  as  part  of  the  treaty  and  roughly  $4  million  for 
the  acquisition  of  property  from  ownerships  that  existed — buying  out 
the  ownerships. 

We  paid  $40  million  to  the  French  company  for  the  interest  that 
they  had.  In  1922,  we  paid  $25  million  to  the  Colombian  Government 
under  a  separate  treaty. 

We  also  paid  at  the  outset,  in  the  treaty  arrangement  of  1903,  $250,- 
000  a  year  in  gold  in  an  annuity.  That  was  escalated  over  time. 

Senator  Hatch.  That  is  to  Panama  ? 
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Governor  Parfitt.  That  is  to  Panama  directly.  That  was  increased 
to  about  $430,000  in  1934  and  to  approximately  $1.9  million  in  1956. 
Then  there  have  been  some  adjustments  for  the  devaluation  of  the  dol- 
lar to  the  current  level  of  payments  of  $2.3  million  per  year,  which  is 
the  annuity  paid  to  Panama  now. 

Senator  Hatch.  If  we  were  to  take  the  extra  payments  for  the 
canal  to  the  French  Company,  to  Panama,  to  Colombia,  et  cetera,  and 
weight  them  in  terms  of  present  dollars,  can  you  tell  me  what  that 
would  have  been  worth  ? 

Governor  Parfitt.  Not  in  present  dollars,  sir.  The  actual  unrecov- 
ered  investment,  as  I  indicated,  is  $752  million.  That  is  in  historic 
dollars. 

Senator  Hatch.  To  categorize  this  as  a  matter  of  a  few  million  dol- 
lars cost  to  the  United  States  to  operate  the  canal  would  be  somewhat 
misleading  and  probably  unenlightening.  It  has  cost  us  many  hun- 
dreds of  millions  of  dollars  to  have  the  canal.  If  you  count  the  present 
value  of  what  that  money  was — the  present  value  of  the  moneys  that 
were  spent  then  would  be  several  hundred  millions  of  dollars. 

Governor  Parfitt.  Yes.  in  fact  as  indicated  in  my  testimony,  if  you 
took  the  actual  acquisition  cost  of  all  of  our  in-use  property  plant  and 
equipment,  which  is  about  $855  million,  and  innate  it  as  you  sug- 
gested, it  would  come  to  about  $3.5  billion. 

Senator  Hatch.  That  is  a  lot  of  money. 

Governor  Parfitt.  Yes,  sir. 

Senator  Hatch.  What  percentage — we  are  paying  a  little  over 
$2  million  a  year  now  in  annuity  payments  to  the  Government  of 
Panama.  What  percentage  of  the  total  income  for  the  Government  of 
Panama  is  that  payment ;  do  you  know  { 

Governor  Parfitt.  That  in  itself  is  very  small.  I  think  you  may 
be  alluding  to  the  fact  that  quite  apart  from  the  direct  annuity  pay- 
ment there  is  an  inflow  to  the  Panamanian  Government  annually,  or 
to  the  economy  of  Panama,  not  to  the  government,  of  somewhere 
between  $210  million  and  $250  million  annually. 

Senator  Hatch.  In  other  words,  if  this  canal  was  not  there,  what 
major  industries  in  Panama  would  keep  that  country  alive  and  well 
economically  ? 

Governor  Parfitt.  Well,  certainly  it  can  be  said  that  the  presence 
of  the  Panama  Canal  has  infused  much  money  into  the  Panamanian 
economy,  and  is  responsible  for  the  high  standard  of  living  in  that 
part  of  Central  America. 

Senator  Hatch.  Some  people  have  said  that  the  canal  is  almost 
obsolete  anyway,  and  by  the  year  2000  it  would  have  to  be  either 
totallv  rebuilt  or  revamped.  Do  you  agree  with  that  opinion? 

Governor  Parfitt.  No;  I  do  not  believe  so.  At  the  current  moment 
our  estimates  would  indicate  that  up  through  the  turn  of  the  century 
there  will  be  adequate  capacity  in  the  canal — at  least  until  the  end 
of  the  century — to  take  care  of  all  of  the  tonnage  that  is  projected  for 
passage  across  the  Isthmus. 

Senator  Hatch.  If  we  have  the  sea-level  canal  or  the  proposed  system 
of  the  new  locks,  we  could  keep  the  canal  pretty  well  modernized  well 
into  the  21st  century  ? 

Governor  Parfitt.  Yes,  sir. 
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Senator  Hatch.  Let  me  ask  you  this :  If  circumstances  were  to  pre- 
vent the  Panamanians  from  coming  into  the  zone,  could  the  canal  be 
operated  on  an  emergency  basis  by  U.S.  civilian  and  military  per- 
sonnel ? 

Governor  Parfitt.  In  our  contingency  planning,  sir,  we  envision  the 
possibility  of  periodic  disruptions  because  of  disorders  of  one  type  or 
another — possibly  in  Panama.  In  those  cases,  given  the  size  of  the  U.S. 
contingent,  given  the  presence  of  the  Panamanian  citizens  who  live  in 
the  Canal  Zone,  given  the  fact  that  certain  numbers  of  Panamanians 
would  be  present,  we  feel  that  an  operation  could  be  continued  at  a 
reduced  level  of  efficiency  for  a  short  period  of  time — say,  about  10 
days.  Beyond  that  we  would  probably  need  augmentation  from  exter- 
nal sources. 

Senator  Hatch.  In  other  words,  it  has  been  stated  by  others  that  if 
we  do  not  give  up  the  canal,  that  we  shall  be  faced  with  guerrilla  war- 
fare, all  types  of  insurgency ;  the  destruction  of  various  locks,  or  in 
general  would  have  a  chronic  problem  of  maintaining  order  in  the 
Canal  Zone.  Do  you  agree  with  that  ? 

Governor  Parfitt.  That  has  been  postulated,  and  certainly  it  is  a 
possibility.  There  is  a  very  high  probability  of  disorders  and  disrup- 
tions and  so  forth.  I  would  certainly  hope  that  the  mutual  interests 
of  the  United  States  and  Panama  in  an  efficient  operation  of  the  canal 
would  be  overriding  and  that  would  not  entail. 

Senator  Hatch.  The  fact  of  the  matter  is  that  the  Panamanians 
would  find  it  in  their  best  interests  to  help  preserve  the  integrity  of  the 
canal,  because  that  is  where  they  get  most  of  the  money  they  need  to 
run  their  country. 

Governor  Parfitt.  A  high  proportion  of  their  economy  is  based  on 
that.  One  would  presume  that  logic  would  prevail  and  that  they  would 
not  be  interested  in  destruction  of  that  source  of  income. 

Senator  Hatch.  If  any  governmental  leader  in  Panama  is  advancing 
that  as  a  reason  for  the  ultimate  transfer  of  the  canal  to  Panama  by  the 
United  States,  he  should  be  unsuccessful.  As  a  practical  matter  he 
really  cannot  advance  that,  because  he  has  got  to  maintain  the  integrity 
of  that  canal  and  cooperate  with  the  United  States  in  maintaining  it  in 
order  to  have  any  kind  of  economy  in  Panama  of  any  substance. 

Governor  Parfitt.  It  certainly  would  be  in  their  interest  to  do  so. 
However,  one  cannot  rule  out  the  acts  of  individuals  that  do  not  make 
sense. 

Senator  Hatch.  In  other  words,  there  may  be  terrorists  who  might 
try  to  do  that.  Isn't  that  true  even  if  the  United  States  gets  out  of  the 
operation  of  the  Panama  Canal  ? 

Governor  Parfitt.  That  is  true,  but  probably  to  a  lesser  degree.  It 
is  true,  though. 

Senator  Hatch.  Is  it  really  true  to  a  lesser  degree  ?  Would  not  the 
Panamanian  Government  and  the  canal  be  more  vulnerable  to  terror- 
ism without  the  awesome  might  of  the  United  States?  Keep  in  mind 
that  I  understand  that  any  treaty  has  to  contain  a  provision  that  the 
United  States  can  maintain  the  territorial  integrity  and  use  of  the 
canal  on  a  nondiscriminatory  basis,  at  least  this  has  been  represented 
to  me  both  by  Mr.  Bunker  and  Mr.  Linowitz  personally. 

The  point  I  am  trying  to  make  is  that  it  may  be  just  as  reasonable 
to  expect  that  terrorists  could  sabotage  the  canal  if  the  United  States 
divests  itself  of  this  property  or  if  it  keeps  it.  Isn't  that  true? 
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Governor  Parfitt.  The  distinction  I  am  trying  to  make,  sir,  is  that 
given  the  full  support  of  Panama  and  the  Government  of  Panama, 
there  is  probably  a  better  possibility  of  containing  that.  If  the  Pana- 
manian Government  were  to  stand  aside,  as  has  been  suggested  on 
occasion,  then  the  likelihood  of  those  types  of  activities  is  greater. 

Senator  Hatch.  As  a  practical  matter,  the  Government  of  Panama 
cannot  stand  aside  or  it  would  be  overthrown  because  of  the  im- 
portance of  the  canal  to  the  Panamanian  economy. 

Governor  Parfitt.  It  certainly  would  not  be  in  their  ultimate  in- 
terests to  stand  aside. 

Senator  Hatch.  It  seems  to  me  that  no  leader  could,  advocate  stand- 
ing aside  and  believe  that  his  leadership  would  be  continued. 

Governor  Parfitt.  I  am  not  sure  of  that,  sir,  because  the  Panama- 
nian Government  has  done  a  rather  good  job  of  mobilizing  support  for 
their  concept  of  taking  over  the  Canal  Zone  and  the  Panama  Canal. 
It  is  a  great  emotional  issue.  The  overriding  sentiment  that  you  hear 
amongst  the  militant  group — which  is  not  representative  of  every- 
body— is  support  for  whatever  action  is  necessary  to,  in  effect,  get 
what  they  feel  is  rightfully  theirs. 

Senator  Hatch.  As  a  practical  matter,  unless  they  can  bring  about 
that  change  very  effectively,  assuming  the  United  States  does  not 
divest  itself  of  the  canal,  there  would  be  supremely  powerful  economic 
forces  against  the  continuation  of  that  particular  leadership. 

Governor  Parfitt.  That  is  correct,  sir. 

Senator  Hatch.  Therefore,  both  sides  can  be  very  well  argued.  The 
fact  that  we  would  divest  ourselves  of  the  canal  does  not  necessarily 
guarantee  that  terrorism  or  acts  of  terrorism  will  not  occur. 

Governor  Parfitt.  That  is  correct. 

Senator  Hatch.  What  percentage  of  vessels  in  the  world  can  ac- 
tually go  through  the  Panama  Canal  ? 

Governor  Parfitt.  Approximately  92  percent,  sir. 

Senator  Hatch.  Ninety-two  percent  can  go  through  ? 

Governor  Parfitt.  Yes,  sir. 

AMERICAN    LIFE    STYLE    IN    CANAL    ZONE 

Senator  Hatch.  Let  me  just  ask  you  this  question:  What  is  the 
average  value  of  a  single  family  dwelling  which  is  rented  to  the  U.S. 
Canal  Zone  employees — U.S.  citizen  Canal  Zone  employees. 

Governor  Parfitt.  The  average  value,  sir  ? 

Senator  Hatch.  The  point  I  am  getting  to  is  that  some  of  the  sup- 
porters of  a  new  treaty  have  said  that  the  American  presence  is  a 
source  of  trouble  because  Americans  are  living  a  life  of  luxury  down 
there  in  Panama.  I  Avould  like  you  to  give  us  your  viewpoint  and 
perspective  concerning  that.  Are  we  or  are  we  not? 

Governor  Parfitt.  I  would  sav  that  definitelv  we  are  not.  We  have 
traite  a  wide  range  of  quality  of  housing.  I  would  sav  that  it  is  modest 
and  represents  kind  of  a  middle  America,  except  for  the  Governor's 
house  in  which  I  live.  Except  for  the  Governor's  house  there  is  no 
really  respondent  set  of  quarters. 

Senator  Hatch.  Well,  that  is  only  right. 

Senator  Scott.  Tf  the  Senator  will  yield  very  briefly 

Senator  Hatch.  Yes. 
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Senator  Scott.  If  you  put  that  into  context  with  the  living  of  the 
Panamanians,  might  that  make  a  difference  in  your  response?  That 
would  be  contrasted  with  the  average  American  in  this  country. 

Governor  Parfitt.  In  the  same  fashion,  within  Panama  there  is 
quite  a  wide  range  in  quality  of  housing.  There  is  housing  in  Panama 
which  is  much  more  resplendent  and  valuable  than  that  which  is  in  the 
Canal  Zone. 

On  the  other  hand,  there  are  the  heights  of  poverty  as  well,  which 
we  do  not  have  in  the  Canal  Zone. 

Senator  Hatch.  My  good  friend  and  colleague,  Sam  Hayakawa, 
during  his  campaign  said,  tongue  in  cheek — and  it  was  reported  as 
though  he  meant  it,  but  nevertheless  it  was  tongue  in  cheek — "It  is 
ours.  We  stole  it  fair  and  square.'' 

Do  you  consider  the  United  States  to  have  stolen  the  Panama  Canal 
or  do  you  think  we  paid  a  fair  price  for  it  in  those  days  based  upon 
constant  dollars  ? 

Governor  Parfitt.  My  own  personal  opinion  is  that  the  quid  pro 
quos  of  the  1903  treaty  were  not  so  heavily  weighted  in  favor  of  the 
United  States  as  is  now  suggested  in  hindsight.  At  that  point  in  his- 
tory it  was  quite  a  high  risk  and  quite  an  investment  of  assets  and 
manpower. 

Senator  Hatch.  Imagine  if  the  French  company  had  failed. 

Governor  Parfitt.  In  a  major  undertaking  which  was  very  difficult. 
I  do  not  think  the  imbalance  then  was  anywhere  near  as  suggested 
today. 

Senator  Hatch.  I  think  from  your  testimony  here  you  are  saying 
that  we  paid  a  fair  and  reasonable  price  and  took  almost  inordinate 
risks  in  order  to  produce  and  develop  and  maintain  and  operate  the 
Panama  Canal. 

Governor  Parfitt.  Yes,  sir,  I  feel  that  way. 

Senator  Hatch.  Can  I  also  ask  you  if  you  feel  that  the  United  States 
has  basically  been  fair  to  Panama  under  the  circumstances  ?  You  are 
the  Governor.  You  are  intimately  connected  with  the  details.  I  ap- 
preciate the  very  effective  and  pervasive  statement  that  you  have 
given  here  today. 

Do  you  think  that  we  have  basically  been  fair  to  the  Republic  of 
Panama  in  our  approach  to  the  canal  up  to,  say,  1974,  when  the 
Kissinger-Tack  Agreement  was  entered  into  ? 

Governor  Parfitt.  I  believe  that  basically  the  U.S.  Government  has 
made  a  very  extensive  effort  to  be  fair  and  equitable  under  the  terms 
of  the  original  agreement.  Looking  in  hindsight,  one  can  perhaps  now 
say  that  under  today's  circumstances  we  ought  to  be  more  generous. 

Senator  Hatch.  I  am  talking  about  1974.  I  think  our  obligation  to 
be  fair  may  be  a  continuing  obligation,  but  you  are  saying  that 
basically  we  have  been  fair. 

Governor  Parfitt.  I  think  we  have  been  basically  fair.  Certainly 
I  feel  that  in  today's  circumstances  we  perhaps  could  find  ways  to  do 
more  to  assist  Panama  than  we  are  doing  right  now  under  the  terms 
of  the  current  agreement. 

Senator  Hatch.  Have  you  seen  any  indication  on  the  part  of  any- 
body in  this  country  of  an  unwillingness  to  do  more  or  to  do  what 
is  right  or  to  be  fair  to  the  Republic  of  Panama  and  its  citizens? 

Governor  Parfitt.  No ;  I  do  not  really  believe  so. 
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Senator  Hatch.  Is  there  anybody  down  there  in  your  administra- 
tion or  in  your  jurisdiction  or  working  for  you  or  for  the  Government 
of  the  United  States  who  has  indicated  any  willingness  not  to  be  fair, 
or  any  desire  not  to  be  fair  to  the  Republic  of  Panama  or  the 
Panamanians  ? 

Governor  Partitt.  No;  I  think  we  have  extended  ourselves  to  co- 
operate and  to  work  with  Panama  and  the  Panamanians. 

I  should  say  here  that  there  is  a  good  people-to-people  relationship 
between  the  citizens  of  the  Canal  Zone  and  the  U.S.  citizens  in  general, 
with  Panamanians.  Recently  this  relationship  has  become  rather  more 
delicate.  It  has  been  played  up  as  being  something  of  a  hate  campaign, 
but  it  really  is  not  a  feeling  from  person  to  person. 

Certainly,  there  are  certain  segments  of  society  who  have  had 
aroused  in  them  emotions  and  antagonisms  that  cause  frictions  on  the 
local  scene.  However,  I  do  not  think  that  typifies  the  general  basic 
people-to-people  relationship. 

Senator  Hatch.  It  has  been  said  by  some  of  the  critics  of  our  present 
ownership  of  the  canal  that  we  need  to  give  up  the  canal  because  all 
of  Latin  America  is  against  our  continued  ownership  of  the  canal. 

Living  in  Panama  and  negotiating  and  working  with  other  Latin 
American  neighbors — at  least  the  nearby  countries — do  you  agree  with 
that  statement  ? 

Governor  Parfitt.  I  believe  that  the  official  position  of  most  if  not 
all  of  the  countries  in  that  part  of  the  world  would  be  in  support  of  a 
Panamanian  effort  to  have  the  canal  revert  to  them. 

(Having  said  that,  I  also  believe  that  there  is  a  body  of  opinion 
amongst  the  population  that  is  not  quite  so  sure  that  it  would  be  in 
their  interest  or  that  it  should  be  done. 

Nevertheless,  the  official  position  is  that  in  support  of  Panama. 

Senator  Hatch.  I  can  see  that.  However,  you  have  indicated  that 
maybe  it  is  not  quite  so  strong  that  we  would  have  to  give  it  up  or  else 
lose  the  respect  and  friendship  of  other  Latin  American  countries  and 
perhaps  incur  the  enmity  of  those  countries,  as  has  been  advocated  by 
those  who  would  like  to  give  up  the  canal.  Is  that  true  ? 

Governor  Parfitt.  Well,  that  is  hard  to  judge,  as  I  have  indicated. 
In  the  world  scene  on  an  official  basis,  they  will  support  Panama  fully. 
Behind  that  there  is  a  certain  economic  fact  of  life  that  tells  them  that 
it  is  in  their  interest  to  have  an  efficient  operating  canal.  They  would 
like  to  have  a  low-cost  canal.  They  are  quite  happy  with  the  way  in 
which  the  LTnited  States  has  exercised  its  stewardship. 

Therefore,  this  is  a  competing  thought  in  their  mind.  Hbw  they 
really  fall  out  in  the  final  analysis  I  could  not  project. 

Senator  Hatch.  I  think  it  would  be  fair  to  say  that  they  might  not 
be  overly  concerned  if  the  U.S.  continues  to  operate  the  low-cost  opera- 
tion of  the  Panama  Canal  and  decides  to  forego  the  treaty. 

Governor  Parfitt.  I  believe  that  that  would  be  their  innermost 
thought,  but  I  still  believe  that  they  would  vocalize  support 

Senator  Hatch.  For  the  Latin  American  Community  they 
would 

Governor  Parfitt.  Yes;  they  will  vocalize  support. 

Senator  Hatch.  Are  you  talking  about  the  immediate  countries 
around  Panama,  or  all  Latin  American  countries. 

Governor  Parfitt.  Pretty  generally  all  Latin  American  countries, 
sir. 
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Senator  Hatch.  Would  you  expect  there  to  be  a  major  disruption  in 
American-Latin  American  relationships  if  we  do  not  have  a  treaty 
giving  the  canal  back  to  the  Panamanians  ? 

Governor  Parfitt.  I  really  would  not  be  competent  to  express  an 
opinion  on  that  matter.  I  really  would  not  know  how  to  judge  that.  It 
would  appear  to  me  that  the  State  Department  would  have  a  better 
view. 

Senator  Hatch.  Well,  let  us  bring  it  down  to  Colombia  and  Vene- 
zuela, which  are  oftentimes  mentioned.  Do  you  think  we  would  have  a 
major  disruption  in  our  relationships  with  Colombia  and  Venezuela 
to  the  point  of  being  irreparable  should  we  not  divest  ourselves  of  the 
canal  with  a  treaty  ? 

Governor  Parfitt.  Again,  I  am  not  competent  to  say,  but  I  do  note 
that  those  two  countries  have  been  most  vocal  and  most  active  in  their 
support  of  the  Panamanian  cause. 

Senator  Hatch.  I  have  particularly  appreciated  your  testimony, 
and  I  think  that  it  is  very  important  to  have  somebody  who  is  right 
there,  who  is  familiar  with  the  issues  and  the  area,  to  come  here  and 
tell  us  the  true  facts. 

You  have  been  very  helpful  to  the  committee  today  and  as  straight- 
forward and  as  fair,  I  believe,  as  you  can  be. 

You  have  indicated  that  you  believe,  in  response  to  Senator  Scott's 
questions,  that  the  tolls,  if  we  do  divest  ourselves  of  the  Canal,  will  go 
up  considerably  because  the  Panamanians  will  want  to  maximize 
profits. 

Governor  Parfitt.  I  think  that  would  be  their  general  tendency,  but 
they  will  be  constrained  by  the  facts  of  life,  which  will  not  permit 
them  to  go  up  inordinately  because  if  they  do  it  would  be  counter- 
productive. 

Senator  Hatch.  However,  there  is  no  doubt  that  they  will  go  up 
considerably — to  the  maximum  that  they  can  and  still  be  economically 
realistic. 

Governor  Parfitt.  It  would  be  their  aim,  I  believe,  to  make  a  profit 
to  permit  them  to  use  those  profits  to  build  their  country. 

Senator  Hatch.  Both  Mr.  Linowitz  and  Mr.  Bunker  have  personally 
assured  me  that  one  of  the  requisites  of  any  treaty  concerning  the 
Panama  Canal  will  be  that  it  will  not  permit  the  Panamanians  to  dis- 
criminate in  toll  rates  or  other  related  matters  among  any  nations. 

Do  you  believe  that  that  would  be  so  if  we  divest  ourselves  of  the 
canal  and  Panama  takes  it  over? 

Governor  Parfitt.  Well,  it  is  my  understanding  that  there  would  be 
a  continuing  commitment  in  that  regard,  to  have  nondiscriminatory 
tolls. 

Senator  Hatch.  The  question  that  I  am  getting  to  is  this:  Once 
the  canal  is  divested  and  Panama  takes  over  the  zone,  do  you  think 
we,  as  a  practical  matter,  will  be  able  to  enforce  that  understanding 
without  armed  intervention? 

Governor  Parfitt.  Well,  I  believe 

Senator  Hatch.  That  is,  assuming  that  they  change  it  and  start 
showing  preferences  to  certain  nations. 

Governor  Parfitt.  I  believe  that  it  is  reasonable  to  expect  that  they 
would  live  with  a  commitment  of  equitable  treatment  for  all. 
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Senator  Hatch.  Do  you  believe  that  that  is  a  reasonable  expectation 
even  for  the  Torrijos  regime  ? 

Governor  Parfitt.  Yes,  because* I  do  not  see  any  real  advantage  to 
being  discriminatory.  In  fact,  I  would  suggest  that  since  the  treaty 
would  be  supported  by  so  many  other  people,  to  deviate  from  a  non- 
discriminatory attitude  would  be  very,  very  suspect  and  would  be 
very  adverse  to  Panama's  own  interests. 

Senator  Hatch.  If  they  did,  our  own  recourse  would  be  armed  in- 
tervention ? 

Governor  Parfitt.  That  is  correct.  Whatever  provision  that  the 
treaty  might  have — whether  it  be  arbitration  or  whatever  might  be 
involved  in  the  treaty  document — would  be  our  resource.  Our  rights 
would  be  whatever  is  contained  in  that  document. 

Senator  Hatch.  Within  the  framework  of  your  understanding  of 
the  treaty  negotiations,  would  there  by  any  neutral  body  to  which 
we  could  turn  to  handle  the  problem  of  arbitration,  other  than  world 
opinion  ? 

Governor  Parfitt.  I  was  not  suggesting  that  there  is  arbitration.  I 
was  merely  saying  that  there  are  many  mechanisms  that  could  be 
embodied  in  the  treaty  document. 

Senator  Hatch.  Economic  pressure  could  be  brought  about  by  other 
nations. 

Governor  Parfitt.  As  a  practical  matter,  it  would  involve  interven- 
tion if  we  wanted  to  change  some  decisions  that  had  been  arrived  at 
which  are  inimical  to  our  own  interests. 

Senator  Hatch.  I  am  very  appreciative  of  your  testimony,  and  I  ap- 
preciate your  informative  statement.  I  think  it  has  been  very  helpful 
to  me  personally,  and  to  the  committee  as  a  whole. 

Thank  you,  Mr.  Chairman. 

Senator  Allen.  Senator  Helms  ? 

Senator  Helms.  Mr.  Chairman,  I  thank  you  for  your  courtesy  in 
letting  me  sit  in  on  the  hearing  of  this  subcommittee.  I  commend  the 
subcommittee  and  the  distinguished  chairman  for  looking  into  this 
highly  important  subject. 

Governor,  on  page  4  of  your  prepared  text  you  give  updated  costs 
for  the  terminal  lake-third  locks  plan.  Your  basis  for  updating  is  the 

1970  Interoceanic  Canal  Studies  Commission  report,  is  it  not? 
Governor  Parfitt.  That  is  correct,  sir.  We  only  made  a  mathe- 
matical extension  using  inflation  factors. 

Senator  Helms.  Is  it  not  a  fact  that  the  terminal  lake  plan  studied 
in  the  1970  report  was  based  on  rather  vastly  inflated  dimensions 
and  specifications?  It  has  never  been  proposed  in  Congress.  I  under- 
stand that  in  1971  the  Canal  Company  itself  made  a  study  of  the  cost 
of  the  more  practical  plan  which  has  been  introduced  in  Congress.  I 
believe  it  has  currently  been  introduced  as  H.R.  1587. 

Mr.  Chairman,  I  would  personally  appreciate  the  Governor's  supply- 
ing for  the  record  updated  figures  based  on  the  Canal  Company's  own 

1971  study.  I  believe  that  the  difference  in  these  figures  compared  with 
the  Commission's  report  would  be  rather  interesting. 

Governor  Parfitt.  As  you  suggested,  sir,  there  are  quite  a  few  differ- 
ing plans — so-called  "third  lock"  plans.  In  fact,  I  believe  there  are 
about  six  different  schemes.  Each  one  has  its  own  cost.  They  range 
from,  in  1970  dollars,  $.8  billion  to  $1.5  billion. 
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We  would  be  glad  to  provide  for  the  record  the  figures  you  have 
asked  for. 

Senator  Helms.  I  would  be  most  interested  in  seeing  that. 

Senator  Allen.  We  hope  you  will  provide  that  additional  in- 
formation, Without  objection,  it  will  be  inserted  in  the  record. 

[The  following  material  was  subsequently  supplied  for  the  record :] 

1.  There  have  been  many  third  lock  plans  and  a  number  of  variations  under 
each  plan.  I  would  like  to  insert  for  the  record  the  attached  table  in  order  to 
clarify  some  of  the  concerns  about  costs  and  some  of  the  basic  differences  in  the 
plans. 

2.  We  have  searched  our  records  and  to  the  best  of  my  knowledge  the  Panama 
Canal  Company  did  not  make  an  estimate  of  the  Third  Locks  Terminal  Lake 
Plan  in  1971  which  Congressional  Bills  showed  at  a  cost  of  $850  million.  The 
1970  IOCS  Report  included  an  estimate  of  $1.4  billion  for  this  project  based  on 
an  assumption  of  35,000  transits  per  year  capacity.  Their  interpretation  was  that 
three  lanes  of  new  three  lift  locks  140  feet  wide  by  1,200  feet  long  by  45  feet 
deep  would  be  constructed  near  the  Gatun  and  Miraflores  Locks  at  the  Atlantic 
and  Pacific  ends  of  the  Canal,  respectively,  with  maximum  lake  level  of  92. 

3.  Since  we  do  not  have  our  own  estimate  we  have  escalated  both  estimates  to 
1977  values  based  on  Engineering  News  Record  (ENR)  Construction  Cost  Index. 
Using  the  1970  annual  index  of  1385  and  the  July  1977  index  of  2583  this  would 
raise  the  $850  million  to  $1.6  billion  and  the  IOCS  estimate  of  $1.4  billion  to 
$2.6  billion.  Obviously  this  technique  is  very  rough  and  if  a  new  estimate  were 
made  today  it  could  be  either  higher  or  lower. 

4.  The  current  Third  Locks  Bills  H.R.  1043  introduced  by  Mr.  Murphy  and 
H.R.  1587  introduced  by  Mr.  Flood  appear  to  be  identical  to  each  other  but  they 
show  costs  of  $1.15  billion  and  $1.25  billion  respectively.  I  do  not  know  the  basis 
of  these  estimates.  The  Company  has  not  forwarded  its  comments  on  these 
bills  as  of  this  date. 
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COMPABISON    OF    LOCKS    PLANS DESCRIPTION    OF    CONSTRUCTION 

Existing  locks. — 1969  Kearny  study  modifications  to  increase  ultimate  capac- 
ity to  26,800  (1969  estimate)  consisted  of  miscellaneous  improvements  such  as 
tugs,  locomotives  and  deepening/sea  water  pumping  (to  provide  sufficient 
water). 

Original  third  locks. — Addition  of  one  lane  of  locks  (140'  x  1200'  x  45')  at 
Gatun,  Pedro  Migruel  and  Miraflores.  Existing  locks  would  remain  as  is. 

Modified  third  locks. — Same  as  original  3rd  locks  except  size  of  chamber  in- 
creased to  200'  x  1500'  x  50'. 

Terminal  Lake  3  lift — Initial  phase. — Add  triple  lift  one  lane  of  locks  (200' 
X  1500'  x  50')  at  Gatun.  Existing  Gatun  locks  to  remain  as  is.  Remove  Pedro 
Miguel  locks.  Add  triple  lift  one  lane  of  locks  (200'  x  1500'  x  50')  at  Miraflores 
and  add  upper  lock  chambers  to  existing  Miraflores  Locks  raising  Miraflores 
Lake  to  present  lake  elevation. 

Terminal  Lake  2  lift — Initial  phase. — Same  as  above  except  new  locks  are 
two  lifts. 

Flood  Thurmond  Rarick  (Terminal  Lake  plan). — Add  one  triple  lift  lock  lane 
not  less  than  140'  x  1200'  x  45'  and  modify  existing  locks  for  92'  Lake  elevation 
at  Gatun.  Remove  Pedro  Miguel  Locks.  Provide  3  new  lanes  of  triple  lift  Locks 
at  Miraflores  with  one  lane  not  less  than  140'  x  1200'  x  45'  and  two  lanes  the 
same  size  as  existing  Locks. 

IOCS  deep  draft. — Existing  locks  would  not  be  modified.  Add  one  triple  lift 
lock  lane  (160'  x  1450'  x  65')  at  Gatun  and  Miraflores.  New  Miraflores  Lock 
would  raise  ships  directly  to  present  lake  level  with  a  bypass  of  existing  Pedro 
Miguel  Locks. 

BEST   KEPT   SECRET  ON   CAPITOL  HILL 

Senator  Helms.  Mr.  Chairman,  I  would  like  to  make  one  more 
point,  and  I  appreciate  your  indulgence. 

I  was  very  interested  in  your  comments,  sir,  and  I  want  to  join 
my  colleagues  in  commending  you  on  your  candor.  I  expect  that  these 
hearings  may  be  the  best  kept  secret  on  Capitol  Hill  in  terms  of  the 
news  media. 

There  has  been  such  a  bias  in  favor  of  what  I  call  "the  giveaway 
of  the  Panama  Canal''  with  hardly  any  reference  at  all  to  the  case 
on  the  other  side. 

Senator  Scott.  Mr.  Chairman,  would  the  Senator  yield  very  briefly 
in  that  connection  ? 

What  business  were  you  in  before  you  entered  the  Senate? 

Senator  Helms.  As  the  Senator  knows,  I  was  in  the  news  business.  I 
possibly  may  have  some  expertise  in  watching  my  former  colleagues. 

You  said  in  your  testimony,  in  response  to  Senator  Scott,  I  believe, 
that  our  case — meaning  the  case  of  the  United  States  and  the  opera- 
tion of  the  Panama  Canal — has  not  been  "effectively  made."  I  be- 
lieve that  those  were  your  exact  words. 

Why  do  you  think  that  is?  Is  it  because  our  spokesmen  have  not 
really  tried  ? 

Governor  Parfttt.  Well,  one  reason  is  that  the  situation  is  a  very, 
very  complex  one.  I  often  say  that  people  come  to  the  Canal  Zone  for 
a  short  period  of  time  to  determine  the  situation  and  really  leave  with 
the  conclusions  that  thev  had  before  they  came,  because  the  time  it 
takes  to  really  understand  and  appreciate  the  complex  nature  of  the 
history  of  the  organization  and  the  operation  is  not  available  to  those 
people. 

Therefore,  reports  emanating  from  them,  whether  thev  be  business 
groups  or  TV  reporters  or  newspaper  reporters,  are  sometimes  dis- 
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torted  due,  I  think,  to  the  sheer  complexity  of  the  situation  and  the 
emotions  that  surround  answers  to  questions  that  are  posed  on  the 
local  scene. 

Senator  Helms.  I  have  a  little  different  view  of  it.  I  think  there  is 
a  concerted  effort  in  the  State  Department  to  propagandize  the  Ameri- 
can people  in  favor  of  giving  away  the  Panama  Canal.  In  a  moment 

1  will  give  you  an  illustration  of  what  I  mean. 

Prior  to  doing  that,  let  me  mention,  Mr.  Chairman,  that  in  the  past 

2  years  I  have  been  to  countries  in  South  America  representing  more 
than  three-fourths  of  the  population,  the  land  area,  and  the  gross  na- 
tional product.  I  have  met  with  the  heads  of  state  in  those  countries 
and  their  foreign  ministers.  I  have  discussed  with  each  one  of  these 
heads  of  state  and  other  citizens  the  Panama  Canal  issue.  I  have  yet  to 
hear  anything  from  them  other  than,  "Keep  your  canal.  Do  not  turn 
it  over  to  the  Panamanians,''  because  as  you  yourself,  sir,  indicated, 
the  advisers  to  General  Torrijos  are  Communists,  and  the  Communists 
are  very  anxious  to  gain  control  of  the  Panama  Canal. 

Let  me  illustrate  the  propagandizing  effort  of  the  State  Department. 
A  Member  of  Congress,  who  made  a  turnabout  on  the  question  of  the 
Panama  Canal,  distributed  in  his  State  what  was  described  as  a 
"white  paper,"  justifying  his  turnabout  in  favor  of  divesting  U.S. 
power  and  control  of  the  canal. 

This  paper  was  written  in  and  by  the  State  Department.  It  was 
distributed  to  all  of  the  major  news  media,  including  the  newspapers 
in  this  Member  of  Congress'  State.  This  Member  of  Congress  was 
immediately  hailed  by  the  major  media  as  an  enlightened  legislator. 

Therefore,  it  comes  down  to  this:  In  the  major  news  media,  any- 
body who  is  in  favor  of  giving  away  the  Panama  Canal  is  enlightened, 
and  anyone  who  raises  a  voice  of  concern  about  the  strategic  and  eco- 
nomic consequences  of  such  action  is  branded  as  a  relic  of  the  Dark 
Ages. 

I  mention  that  because  I  notice  in  your  testimony  that  you  said  that 
you  thought  that  a  majority  of  the  countries  would  come  down  on  the 
side  of  Panama  having  control.  I  am  sure  you  believe  that,  and  it  may 
be  accurate  in  terms  of  a  very  few  countries,  but  I  would  suggest,  sir, 
that  if  you  take  a  broader  view  based  on  the  number  of  people,  the 
gross  national  product  of  the  entire  area,  and  the  geographical  area, 
you  might  well  come  to  a  different  conclusion. 

Mr.  Chairman,  I  thank  you  very  much. 

Governor  Parfitt.  I  would  just  like  to  make  one  statement  in  that 
regard  to  make  sure  that  my  answer  was  understood  in  its  proper 
context. 

I  gave  you  my  impression  from  what  I  hear  from  visitors.  I  do  not 
have  any  contact  of  any  substantial  nature  outside  of  Panama.  My  con- 
tact with  these  countries  is  more  or  less  with  their  ambassadors  and 
individuals  such  as  that.  I  only  have  an  impression.  The  impression 
is  the  one  that  I  have  indicated  in  this  testimony. 

Senator  Helms.  Well,  I  would  say,  sir,  that  that  is  an  impression 
that  has  been  carefully  cultivated,  in  my  judgment. 

Thank  you,  sir. 

Thank  you,  Mr.  Chairman. 
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SUBSTANTIAL    LOANS    TO    PANAMA 


Senator  Allen.  General  Parfitt,  Senator  Hatch  asked  you  some 
questions  about  the  annuity  payments.  Do  these  payments  actually  go 
to  the  big  international  banks  that  have  extended  large  lines  of  credit 
to  Panama  ? 

Governor  Parfitt.  My  understanding  is  that  the  payments  are 
deposited  in  New  York  in  some  banks,  but  it  is  at  the  direction  of 
Panama  for  their  accounts. 

Senator  Allen.  Do  you  know  the  extent  of  the  loans  by  the  big 
domestic  international  banks  to  Panama  ? 

Governor  Parfitt.  I  do  not  know,  sir,  except  from  speculation  in 
the  press  that  indicate  that  there  are  substantial  loans. 

Senator  Allen.  You  do  know  that  they  are  heavily  involved  in  the 
Panamanian  economy  and  politics  ? 

Governor  Parfitt.  Yes,  sir. 

Senator  Allen.  They  have  an  interest  in  this  issue,  do  they  not  ? 

Governor  Parfitt.  Yes,  sir. 

Senator  Allen.  That  is  all.  Thank  you  very  much,  General  Parfitt. 
You  have  been  a  great  help  to  the  committee  and  we  appreciate  the 
courtesy  you  have  shown  us  by  coming  all  the  way  up  here  from  the 
Canal  Zone  to  testify. 

Governor  Parfitt.  Thank  you.  I  appreciate  the  opportunity  to  be 
here. 

Senator  Allen.  We  do  appreciate  it  very  much. 

[Biography  and  prepared  statement  of  Governor  Parfitt  together 
with  additional  material  for  the  record  follows :] 
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HONORABLE  HAROLD  R.  PARFITT 
Governor  of  the  Canal  Zone 


Major  General  Harold  R.  Parfitt  was  appointed  as  Governor 
of  the  Canal  Zone  and  President  of  the  Panama  Canal  Company  on 
April  1,  1975. 

As  Governor  cf  the  Canal  Zone,  Gen.  Parfitt  is  responsible 
for  administration  of  functions  vital  to  the  well-being  of  any 
contemporary  community  —  such  as  hospitals,  public  health,  edu- 
cation, and  police  and  fire  protection. 

As  President  of  the  Panama  Canal  Company,  he  is  the  chief 
executive  officer  of  the  Company,  with  general  and  active  control 
of  the  Company's  operations  which  include,  among  others,  the 
waterway,  harbor  terminals,  electric,  telephone  and  water  systems, 
and  employee  service  activities. 

Prior  to  this  appointment  Governor  Parfitt  served  as  Com- 
manding General,  United  States  Army  Engineer  Center/Commandant, 
United  States  Army  Engineer  School  at  Fort  Belvoir,  Virginia, 
from  late  19  73  to  March  19  75. 

From  December  1969  to  August  1973,  he  was  Division  Engineer, 
U.S.  Army  Engineer  Division,  Southwest,  Dallas,  Texas.   He  was 
Commanding  Officer,  20th  Engineer  Brigade  in  Vietnam  from  Novem- 
ber 1968  to  November  1969. 

In  June  1965,  he  became  Lieutenant  Governor  of  the  Canal 
Zone  and  Vice  President  of  the  Panama  Canal  Company  in  Balboa 
Heights,  serving  until  September  1968.   He  was  Deputy,  and  later 
District  Engineer  of  the  Engineer  Division,  South  Atlantic,  in 
Jacksonville,  Florida,  from  August  196  2  to  May  196  5. 

Governor  Parfitt  was  born  on  August  6,  1921,  in  Coaldale, 
Pennsylvania.   He  received  his  B.S.  degree  from  the  United 
States  Military  Academy  in  19  4  3  and  his  M.S.  degree  from  the 
Massachusetts  Institute  of  Technology  in  194  8.   He  attended  the 
United  States  Staff  College  and  the  Canadian  National  Defense 
College. 

Major  General  Parfitt  is  the  recipient  of  the  Distinguished 
Service  Medal,  the  Purple  Heart,  and  the  Legion  of  Merit  with 
Oak  Leaf  Cluster. 

He  is  married  to  the  former  Patricia  Scully,  and  they  have 
two  daughters . 
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PRESENTATION  BY  H.  R.  PARFITT 

GOVERNOR  OF  THE  CANAL  ZONE 

TO  THE  SUBCOMMITTEE  ON  SEPARATION  OF  POWERS 

OF  THE  SENATE  COMMITTEE  ON  THE  JUDICIARY 


1.  Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Harold  R. 
Parfitt,  Governor  of  the  Canal  Zone  and  President  of  the  Panama  Canal 
Company.   The  Panama  Canal  Company  and  the  Canal  Zone  Government  are 
agencies  of  the  United  States  Government  and  are  responsible,  respec- 
tively, for  the  operation  of  the  Panama  Canal  and  the  administration 
of  the  Canal  Zone. 

2.  It  is  my  understanding  that  the  purpose  of  these  hearings  is 
to  address  the  Constitutional  role  of  Congress  respecting  disposition 
of  land  and  facilities  in  the  event  of  a  new  treaty  arrangement  with 
Panama.   In  connection  therewith,  I  have  prepared  a  statement  addressing 
the  questions  in  your  letter  of  invitation.   I  feel  that  I  must  emphasize, 
however,  that  matters  relating  to  the  defense  of  the  Panama  Canal  or  the 
conduct,  status  or  substance  of  negotiations  for  a  new  treaty  relation- 
ship with  the  Republic  of  Panama  are  outside  my  area  of  responsibility. 
Short  of  that,  I  hope  to  be  able  to  provide  you  with  the  information 


you  seek. 


The  Canal  Zone 


3.  I  would  like  to  begin  by  giving  you  some  background  information 
about  the  Canal  Zone  and  the  operation  of  the  Panama  Canal.   The  Canal 
Zone  is  approximately  fifty  miles  long  and  ten  miles  wide  and  has  its 
principal  communities  near  the  Pacific  and  Atlantic  terminals  of  the 
Canal.   The  Panamanian  cities  of  Colon  and  Panama  City  are  adjacent  to 
the  Canal  Zone  on  the  Atlantic  arid  Pacific,  respectively. 

4.  According  to  our  latest  statistics,  the  population  of  the  Canal 
Zone  is  37,900.   There  are  33,600  U.S.  citizens  and  their  families  and 
4,300  non-U. S.  citizens  and  their  families.   Of  the  33,600  U.S.  citizen 
residents,  23,500  are  connected  with  the  military  agencies  in  the  Canal 
Zone,  9,400  are  connected  with  the  two  Canal  agencies,  and  700  are 
affiliated  with  other  U.S.  Government  agencies,  concessionaires,  or 
contractors. 

5.  There  are  3,395  U.S.  citizens  employed  with  the  two  Canal 
agencies  and  9,230  non-U. S.  citizens — principally  Panamanians — for  a 
total  of  12,625.   Temporary  employees  are  not  included  in  this  count. 

6.  The  Panama  Canal  Company,  which  we  generally  refer  to  as  "the 
Company"  operates  the  Canal  and  its  supporting  services,  while  the  Canal 
Zone  Government,  referred  to  as  "the  Government"  administers  the  civil 
government  in  the  Canal  Zone.   The  two  organizations  are  completely 
integrated  in  their  operation  and  the  net  cost  of  operation  of  the  Canal 
Zone  Government  is  a  responsibility  of  the  Panama  Canal  Company. 


71 


Company  Supporting  Services 

7.   The  supporting  services  operated  by  the  Panama  Canal  Company 
include  vessel  repairs,  harbor  terminal  operations,  a  railroad,  an 
electric  power  system,  a  communications  system,  a  water  system,  and 
other  services — including  operation  and  maintenance  of  rental  housing, 
retail  stores  and  service  and  recreational  facilities — which  contribute 
to  employee  welfare. 

Government  Services 


8.  Functions  provided  by  the  Canal  Zone  Government  include  those 
normally  associated  with  civil  government:   education,  health,  sanitation, 
fire  and  police  protection,  customs  services  and  postal  services. 

9.  The  various  services  operated  by  the  two  agencies  in  support 
of  the  Canal  operation  form  an  interdependent  mini-economy,  and  provide 
the  Canal  enterprise  with  in-house  technical,  logistical  and  human 
resources  equivalent  to  a  small  industrial  city  in  the  United  States. 

Organizational  Background 

10.  Although  the  Canal  has  been  in  operation  since  1914,  the  two 
Canal  agencies  came  into  being  in  Fiscal  Year  1952  following  a  reorgani- 
zation of  the  Canal  enterprise  by  Congress,  and  the  present  financial 
history  of  the  agencies  dates  back  to  July  1,  1951.   The  Company  operates 
under  a  Board  of  Directors  appointed  by  the  Secretary  of  the  Army.   The 
Government  operates  under  the  supervision  of  the  Secretary  of  the  Army  as 
the  direct  representative  of  the  President. 

11.  The  administration  of  the  Canal  enterprise  is  subject  to  a 
complex  regulatory  system  of  interrelated  treaties,  laws  and  adminis- 
trative regulations.   In  addition  to  specifically  applicable  laws 
incorporated  into  the  Canal  Zone  Code,  the  enterprise  is  also  subject 
to  general  laws  of  the  United  States,  such  as  the  Civil  Service  Act, 
the  Fair  Labor  Standards  Act  and  the  National  Environmental  Policy  Act. 

Toll  Rates 


12.   The  law  relating  to  tolls  policy  requires  that  the  Company  set 
tolls  at  rates  calculated  to  recover  all  costs  of  operation — that  is,  to 
operate  on  a  break-even  basis.   Because  productivity  and  traffic  growth 
kept  pace  over  the  years  with  inflation,  the  Company  was  able  to  forego 
any  tolls  increase  up  to  July,  1974,  when  a  19.7%  increase  went  into  effect, 
That  increase  proved  to  be  insufficient  because  of  double-digit  inflation, 
a  concurrent  recession  in  the  economies  of  the  various  countries  involved 
in  Panama  Canal  traffic,  and  the  loss  of  traffic  to  routes  using  the 
Suez  Canal  after  it  opened  in  June,  1975,  so  another  19.5%  toll  rate  in- 
crease became  necessary  and  went  into  effect  in  November,  1976.   In  Fiscal 
Year  1977,  the  Company  expects  to  finish  in  the  black.   I  will  discuss  our 
prospects  for  the  long  term  future  in  a  few  moments. 


72 


Order  of  Presentation 

13.  In  addressing  the  five  major  areas  for  which  information  was 
requested,  I  would  like  to  restructure  the  order.   I  prefer  to  cover  the 
background  material  on  investment,  finances  and  personnel  before  addressing 
the  questions  of  transfer  of  property  and  functions  to  Panama. 

The  Investment  of  the  United  States  in  the  Canal 

14.  To  lead  off  my  comments  on  the  investment  of  the  United  States 
in  the  Canal,  let  me  point  out  that  because  the  two  Canal  agencies  are 
separate  and  distinct  from  the  military  we  do  not  have  direct  data  on 
the  defense  investment  in  the  Canal.   I  understand,  however,  that  the 
Department  of  Defense  will  address  that  question  in  separate  testimony. 

15.  Figures  for  the  investment  in  the  Canal  enterprise,  including 
both  the  present  and  predecessor  agencies,  are  based  on  the  General 
Accounting  Office  May  27,  1976  audit  report  to  Congress  on  Canal  operations 
for  Fiscal  Years  1974  and  1975.   The  GAO  included  in  their  audit  a  sum- 
nation  of  the  gross  investment  of  the  United  States  in  the  enterprise  since 
its  inception  in  1903.   Updated  through  1976,  that  gross  investment,  which 
does  not  include  defense  investments,  is  about  $1,886  billion.   Recoveries 
have  amounted  to  about  $1,134  billion,  leaving  an  unrecovered  investment 

of  approximately  $752  million. 

Net  Book  Value 


16.  In  response  to  your  question  about  net  book  value,  the  net 
book  value  of  property,  plant  and  equipment  for  the  Panama  Canal  Company 
is  $501.8  million,  and  for  the  Canal  Zone  Government  $59.6  million,  for 
a  combined  enterprise  total  of  $561.5  million.   Depreciation  of  these 
assets  is  on  a  straight-line  basis,  with  added  depreciation  to  provide 
for  premature  plant  retirements.   The  bases  for  depreciation  are  approved 
by  the  GAO. 

Replacement  Value 

17.  You  have  asked  for  figures  on  replacement  value,  but  the  invest- 
ment in  the  Canal  in  terms  of  replacement  value  has  never  been  computed. 
We  do  have  some  price-level  figures  based  on  the  purchasing  power  of  the 
dollar  over  the  years.   Using  the  Department  of  Commerce's  Gross  National 
Product  Implicit  Price  Deflators  and  applying  them  by  acquisition  date 

to  all  in-service  property,  plant,  and  equipment  on  Company  and  Government 
books,  we  arrived  at  a  figure,  adjusted  to  June  30,  1974,  for  $3,573  billion 
in  General  Price  Level  dollars,  on  the  basis  of  $855  million  acquisition 
cost.   The  high  disparity  results  from  the  fact  that  a  large  amount  of 
Panama  Canal  Company  investment  dates  back  to  the  construction  period, 
1903-1914. 
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Sea  Level  Canal  Study  and  Third  Locks  Plan 

18.  Perhaps  germane  to  the  subject  of  replacement  costs  are  the 
costs  estimated  for  a  sea  level  canal.   In  1970  the  Interoceanic  Canal 
Studies  Commission  submitted  its  report  to  the  President  on  the  feasi- 
bility of  construction  of  a  sea  level  canal  or,  alternatively,  the 
modification  of  the  present  Canal  by  construction  of  a  terminal  lake 
and  third  set  of  locks.   If  the  costs  estimated  at  that  time — $2.88 
billion  for  the  sea  level  canal  and  $1.4  billion  for  the  terminal 
lake-third  locks  plan — were  escalated  using  the  Engineering  News 
Record  construction  index,  the  costs  would  be,  in  1977  dollars,  $5.3 
billion  for  the  sea  level  canal  and  $2.6  billion  for  the  third  locks 
plan. 

Routine  Capital  Investment 

19.  Finally  within  the  general  background  of  investment,  you  have 
asked  for  information  on  our  routine  capital  investment  and  modernization 
program.   Actually,  the  Canal  has  been  undergoing  a  continuous  process  of 
modernization  since  1914.   More  dirt  has  been  excavated  from  the  Canal 
since  it  opened  than  was  excavated  to  build  it.   As  ships  have  become 
larger,  and  the  need  for  safety  more  crucial,  we  have  worked  to  keep 

the  Canal  abreast  of  these  needs.   Likewise,  over  the  years  it  has  been 
necessary  to  update  supporting  facilities  and  equipment  in  both  the 
Company  and  Government. 

20.  Since  1952,  the  total  amount  of  investment  in  capital  replace- 
ments and  improvements  for  the  combined  enterprise  was  $370  million,  of 
which  $273.6  million  was  invested  in  construction  projects  and  $96.4 
million  in  equipment.   Although  the  Panama  Canal  Company  is  authorized 
to  seek  appropriations  for  capital  needs,  it  has  been  able  to  finance 
its  projects  internally,  and  no  appropriations  have  ever  been  requested 
by  the  Company.   Appropriations  for  Canal  Zone  Government  needs,  on  the 
other  hand,  are  financed  initially  through  appropriations,  but  the  appro- 
priation is  paid  back  over  the  useful  life  of  the  asset. 

21.  Future  projections  of  capital  requirements  is  a  continuing 
process  as  part  of  our  management  planning.   Our  current  five-year 
plan  to  1983  has  a  broad  mix  of  projects,  including  such  things  as 
capital  dredging,  launch  replacements,  tugboat  replacements  and  addi- 
tions, replacements  and  additions  of  a  whole  range  of  school  and  health 
facilities,  and  improvement  and  rehabilitation  of  lock  structures.   Using 
this  plan  as  a  base,  each  year's  submission  to  Congress  is  pruned  and 
refined  to  tailor  the  submission  to  the  minimum  essential  requirements 
for  the  budget  year. 

22.  Over  the  near  future  we  do  not  expect  Company  capital  needs  to 
exceed  our  in-house  funding  capability,  which  should  average  about  $20 
million  a  year.   Over  the  long  term  there  may  be  a  need  for  appropriations 
because  of  the  heavy  impact  of  inflation  on  replacement  costs.   For  the 
Canal  Zone  Government,  we  expect  annual  capital  needs  to  be  in  the  $4  to 
$7  million  range. 


74 


Traffic  Forecast 

23.  Looking  into  the  future  of  Canal  operations,  our  latest  in- 
house  forecast  of  Canal  traffic  and  tolls  revenue  at  current  rates 
foresees  oceangoing  transits  rising  from  33.4  in  Fiscal  Year  1977  to 
40.6  per  day  in  1990,  or  12,200  and  14,835,  respectively.   During  the 
period,  average  vessel  size  is  expected  to  go  from  11,420  to  13,000 
Panama  Canal  net  tons.   Tolls  revenue  is  expected  to  increase  from 
$166.6  million  in  1977  to  $240.0  million  in  1990  at  present  toll  rates. 

24.  If  we  simply  extrapolate  the  estimates  to  the  year  2000,  transits 
would  reach  17,000  or  46.7  per  day,  while  the  tolls  revenue  would  be  al- 
most $300.0  million  by  the  end  of  the  century.   It  is  fair  to  note,  how- 
ever, that  our  forecast  is  considerably  more  conservative  than  that  prepared 
by  the  Interoceanic  Canal  Study  Commission  in  1970  in  conjunction  with  the 
feasibility  studies  for  the  sea  level  canal.   It  is  also  slightly  more 
conservative  than  our  last  long  term  forecast  (to  1985)  prepared  by  Econo- 
mics Research  Associates  for  the  Panama  Canal  Company  in  1974. 

25.  Forecasting  tolls  and  transits  that  far  into  the  future  is  a 
hazardous  undertaking  and  while  we  have  presented  our  best  estimate  of 
the  underlying  trend  of  Canal  traffic,  events  such  as  war  or  new  dis- 
coveries (for  example,  North  Slope  oil)  could  change  the  estimates. 

North  Slope  Oil 

26.  Shipments  of  North  Slope  oil  through  the  Canal  could  begin 
within  the  next  few  months  and  reach  500,000  barrels  per  day  by  early 
next  year.   Quantities  of  this  sort  mean  an  additional  three  transits 
per  day.   North  Slope  oil  movement  through  the  Canal  is  expected  to 
last  until  the  longer  term  pipeline  alternatives  are  completed. 

I 

Impact  of  Toll  Increases 

27.  Although  no  toll  rate  proposals  are  under  consideration  at 
this  time,  the  Company  is  required  by  law  to  set  tolls  to  recover  all 
costs  of  operating  and  maintaining  the  Canal.   If  our  forecast  of  growth 
in  tolls  revenue  is  reasonably  correct,  and  if  historic  inflationary 
cost  patterns  continue,  it  will  be  necessary  to  adjust  tolls  periodically 
to  break  even,  just  as  we  have  had  to  adjust  upward  the  tariffs  charged 
our  employees.   Since  inflation  should  impact  concurrently  on  the  costs 
of  alternatives  to  the  Canal,  I  view  such  adjustments  to  tolls  as  normal 
price  adjustments  which  should  obviate  the  necessity  for  future  subsidies. 
I  do  not  envision  that  these  periodic  adjustments  will  erode  the  compara- 
tive advantage  provided  by  the  Canal,  and  therefore  feel  that  they  will 
not  have  a  depressant  effect  on  predicted  traffic  growth. 
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Toll  Increase  Limitations 

28.  Future  toll  increases  other  than  the  periodic  adjustments 
which  we  may  have  to  make  if  revenues  do  not  match  costs  are  ultimately 
limited  by  the  cost  of  alternatives  to  the  Canal.   We  have  had  a  number 
of  studies  prepared  over  the  years  on  this  subject  of  the  limits  of 
potential  toll  rate  increases  and  I  feel  that  we  have  acquired  consider- 
able knowledge  on  the  subject  even  though  we  are  still  not  capable  of 
precisely  determining  how  high  tolls  can  go  before  diminishing  returns 
set  in. 

29.  The  most  comprehensive  study  we  have,  and  it  is  the  latest  in 
a  related  series  of  studies  between  1972  and  1975  on  the  subject,  is 
entitled  Panama  Canal  Toll  Rates:  Estimates  of  Maximum  Revenues,  by 
International  Research  Associates,  dated  January  1975.   The  essential 
role  of  that  study  was  to  reaffirm  the  prior  studies  and  to  establish 
the  theoretical  maximum  amount  that  toll  rates  could  be  raised  based  on 
a  1974  traffic  forecast;  that  amount  was  about  75  percent. 

30.  The  Panama  Canal  has  increased  its  toll  rates  twice  since  the 
1974  forecast,  once  in  fiscal  1975  and  again  in  fiscal  1977.   In  addition, 
we  have  modified  our  measurement  rules  which  has  had  the  effect  of  another, 
smaller  toll  rate  increase.   The  two  increases  and  the  measurement  rule 
changes  add  up  to  a  50  percent  increase  in  the  last  three  years. 

31.  In  view  of  the  imprecise  nature  of  estimating,  it  appears 
prudent  to  approach  future  increases  on  a  conservative  and  gradual  basis. 
Any  theoretical  maximum  toll  increase  cannot  be  considered  valid  until 
tested,  and  since  the  effects  of  toll  increases  are  most  felt  over  the 
long  term,  it  may  be  too  late  to  readjust  if  the  real  maximum  is  lower 
than  the  theoretical  maximum. 

32.  You  have  asked  for  information  on  the  impact  of  toll  increases 
on  United  States  ports  and  on  Latin  America.   We  have  no  study  pertaining 
directly  to  ports  and  our  1974  study  on  the  effect  of  a  toll  increase  on 
Latin  America  has  already  been  caught  up  with  by  events  since  then.   It 
was  estimated  at  that  time  that  a  toll  rate  increase  of  50%  would  add 
$5.0  million  in  costs  annually  in  South  America,  principally  on  countries 
on  the  West  Coast,  such  as  Chile,  Ecuador,  and  Peru.   The  impact  on 
Central  American  countries  was  estimated  at  about  $2.7  million. 
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33.  It  is  not  possible  for  me  to  determine  the  relative  impact  of 
these  additional  costs  on  the  various  economies,  but  I  think  it  is  safe 
to  say  that  the  relative  impact  on  smaller  economies  is  greater  than 
that  on  the  larger  ones.   Certain  countries  are  heavily  dependent  on  the 
Panama  Canal  for  movement  of  their  cargo  tonnage.   For  example,  in  1974 
some  73%  of  Ecuador's  total  seaborne  trade  of  approximately  12.9  million 
long  tons  were  Canal  oriented,  and  in  the  case  of  Peru,  almost  half  of  their 
tonnage  passed  through  the  Canal.   Generally,  most  Central  American  and 
West  Coast  South  American  countries  rely  heavily  on  the  Canal. 

Cost  of  Canal  Zone  Government 

34.  The  final  item  of  background  interest  in  the  financial  area 
concerns  the  cost  of  operation  of  the  Canal  Zone  Government.   In  Fiscal 
Year  1976,  the  total  funded  costs  for  the  Canal  Zone  Government  were 
$67.8  million.   Depreciation  and  other  non-fund  expenses  added  $4.3 
million,  for  a  total  of  $72.1  million.   Recoveries,  principally  pay- 
ments for  school  and  hospital  sponsorships  of  employees  by  the  various 
U.  S.  Government  agencies  on  the  Isthmus,  amounted  to  $49.8  million, 
for  a  net  cost  of  Canal  Zone  Government  of  $22.3  million. 

Canal  Personnel 


35.  Now  for  some  background  material  on  personnel.   Since  the  end 
of  World  War  II,  improvements  in  efficiency  and  productivity  have  enabled 
the  Canal  organization  to  reduce  its  overall  personnel  level,  in  spite 

of  increased  transits.   We  feel  we  are  now  at  the  minimum  staffing  level 
and  will  have  to  add  personnel  to  handle  the  North  Slope  oil  traffic. 

36.  You  have  asked  for  information  on  job  positions  and  skills  of 
our  U.  S.  citizen  employees.   I  have  for  the  record  a  list  of  occupa- 
tional titles  in  four  groups,  which  I  will  summarize  for  you.   There  are 
638  U.  S.  citizens  in  blue  collar  occupations,  1,565  in  technical  and 
administrative  white  collar  occupations,  12  in  top  management,  and  1,180 
in  special  categories.   The  major  subgroups  within  the  special  category 
U.  S.  citizen  group  are:  507  teachers  and  supervisory  educational  person- 
nel, 208  Canal  pilots,  and  202  police  officers. 
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Security  Positions 

37.  Underlying  our  personnel  statistics  is  a  concept  that  emanated 
from  Congress  under  which  certain  positions  within  the  Canal  organization 
are  designated  as  fillable  only  by  U.  S.  citizens.   With  a  view  toward 
affording  Panamanian  citizens  increased  opportunity  for  upward  mobility 
within  the  Canal  organization,  the  number  of  such  positions  has  been 
reduced  over  the  years,  and  now  stands  at  567. 

38.  There  are  four  categories  of  positions  so  designated:   those 
required  by  law  to  be  filled  by  U.  S.  citizens,  such  as  my  own  position  (6); 
those  involving  access  to  classified  defense  information  (137);  those  es- 
sential to  the  protection  of  Government  property,  which  are  certain  posi- 
tions in  the  police  and  fire  departments  (158) ;  and  those  considered  neces- 
sary to  assure  continuity  of  Canal  operations  (266). 

39  The  concept  of  the  continuity  of  operations  nucleus  assumes  the 
need  to  operate  on  a  short-range  basis  at  a  reduced  level  in  the  event  the 
normal  work  force  residing  in  the  Panama  were  unable  to  report  for  work.   It 
postulates  the  continued  availability  of  a  relatively  large  number  of  U.S. 
citizen  employees,  even  though  they  occupy  positions  not  designated  as 
security,  and  the  support  of  Panamanian  workers  living  in  or  temporarily 
in  the  Canal  Zone.   The  overall  rationale  for  all  security  positions  is 
based  on  the  existing  situation  and  its  approach  would  obviously  require 
reevaluation  in  the  event  of  a  new  treaty  relationship  with  Panama. 

U.  S.  Citizen  Turnover  Rate 

40.  Since  February,  1974,  when  the  announcement  was  made  of  the 
Joint  Statement  of  Principles  signed  by  Secretary  of  State  Kissinger 
and  Panamanian  Foreign  Minister  Tack,  for  the  negotiation  of  a  new 

treaty,  the  Canal  agencies  have  experienced  an  increased  rate  of  resignations. 
In  addition  to  the  uncertainties  resulting  from  the  treaty  negotiations, 
certain  management  decisions  have  caused  U.  S.  citizens  to  perceive  a 
general  whittling  away  of  their  benefits.   These  include  a  necessary  program 
of  austerity  measures  along  with  other  measures  designed  to  ameliorate 
conditions  which  were  perceived  by  our  Panamanian  employees  as 
discriminatory.   When  compared  to  the  period  1973-1975,  the  resignation  rate 
among  our  U.  S.  citizen  employees  during  1976  was  up  60%.   The  rate  so  far 
during  1977  is  49%  over  the  comparable  1973-1975  base  period. 

41.  The  total  number  of  resignations  from  January  1,  1974  to  May  31, 
1977  among  U.  S.  citizens  in  permanent  positions  was  748,  or  an  average  of 
18  per  month.   Although  the  number  is  not  of  such  magnitude  as  to  cause 
great  concern,  what  we  are  concerned  about  is  the  trend — the  fact  that 
this  could  snowball  and  ultimately  seriously  affect  our  ability  to  per- 
form the  Canal's  mission. 

42.  During  this  same  period  there  were  also  458  retirements  of 

U.  S.  citizens.   Many  of  the  vacancies  resulting  from  the  overall  turn- 
over can  readily  be  filled  from  the  local  labor  market,  either  by 
Panamanians  or  by  U.  S.  citizen  dependents  in  the  Canal  Zone.   There  are 
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certain  hard-to-fill  categories  which  do  concern  us,  however,  including 
Canal  pilots,  towboat  and  dredge  masters  and  engineers,  nurses,  medical 
officers,  machinists,  electricians  and  some  others.   It  takes  an  active 
program  of  recruitment  within  the  United  States  to  fill  these  positions. 
Recruitment  problems  have  stemmed  from  the  adverse  publicity  in  the  U.S. 
concerning  the  situation  in  the  Canal  Zone  and  the  Republic  of  Panama. 
Prospective  employees  are  wary  in  seeking  employment  with  the  Panama 
Canal  when  doubt  exists  as  to  the  future  security  and  tenure  of  the 
position  and  the  conditions  which  might  prevail  under  a  new  treaty. 
Nevertheless,  to  date  we  have  managed  to  fill  our  essential  requirements. 

43.  Of  the  total  1,206  vacancies  over  the  41  months  since  January  1, 
1974,  we  have  filled  1,039  of  the  positions  with  U.  S.  citizens;  the 
difference  is  accounted  for  by  reduced  requirements,  by  some  recruiting 
lag,  and  by  the  hiring  of  non-U. S.  citizens. 

The  15-point  Paper  on  Employee  Assurances 

44.  To  dispel  some  of  the  uncertainties  about  the  treaty  negotiations, 
the  Secretary  of  the  Army,  with  the  concurrence  of  the  U.  S. 

treaty  negotiators,  authorized  in  March  of  this  year  the  release  to  our 
employees  of  a  15-point  list  of  assurances  concerning  employee  rights 
that  constituted  the  benefits  and  protections  being  sought  for  employees 
of  the  Canal  enterprise.   A  copy  of  the  15-point  paper  is  submitted  for 
the  record. 

45  .Employee  response  to  the  announcement  has  been  cautious  and 
reserved  to  date.   They  are  generally  appreciative  for  having  been 
authoritatively  informed;  however,  there  is  a  general  feeling  that  the 
assurances  are  inadequate  and  leave  many  questions  unanswered.   In  June,  at 
the  invitation  of  the  U.  S.  negotiators,  Alfred  J.  Graham,  a  canal  employee 
and  union  representative,  was  designated  by  the  AFL-CIO  to  serve  as  the 
representative  of  organized  labor  to  the  U.  S.  negotiators. 

.Poll  on  Continuing  Employment 

46.  Because  of  the  status  and  classified  nature  of  treaty  negotia- 
tions, the  Company  has  had  no  valid  basis  on  which  it  could  poll  or 
project  how  many  workers  would  be  willing  to  remain  with  the  Canal 
operation  under  changed  conditions  resulting  from  a  new  treaty.   The 
only  known  effort  in  this  direction  was  an  informal  poll  conducted  in 
April,  1977  by  the  Canal  Zone  Civic  Gjuncil,  which  is  an  organization 

of  community  representatives.  Of  the  limited  sampling  of  285  U.  S. 
citizens  contacted,  62.8%  said  they  would  not  consider  remaining  in 
the  Canal  area  and  working  for  the  Canal  organization  if  there  were 
complete  Panamanian  jurisdiction. 

47.  Although  this  survey  may  not  be  a  true  measure  of  employee 
intentions,  it  is  certainly  a  measure  of  their  apprehensions.   As  such, 
it  confirms  the  need  for  an  extremely  high  degree  of  attention  in  the 
treaty  negotiation  process  to  the  problem  of  retention  of  necessary 

U.  S.  citizen  personnel. 
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Demonstrations,  Acts  of  Violence, 
and  Illegal  Intrusions  into  the  Zon e 

48.  Periodic  demonstrations,  acts  of  violence  and  illegal  intrusions 
into  the  Canal  Zone  have  been  a  factor  contributing  to  employee  apprehen- 
sions.  During  the  past  two  years  there  have  been  several  public  demon- 
strations by  Panamanians  against  the  United  States  and  the  Canal  Zone  and 
its  residents,  ranging  from  gatherings  of  a  few  dozen  persons  to  major 
concentrations  of  students  as  occurred  most  recently  on  June  6  of  this 
year.   For  the  sake  of  brevity,  I  will  refer  only  to  the  more  significant 
of  these  demonstrations.   By  way  of  introduction,  let  me  point  out 

that  the  Panama  National  Guard,  which  I  will  mention  here,  serves  both 
as  the  military  force  and  the  national  police  force  for  the  Republic. 

Events  of  January  9,  1977 

49.  On  January  9,  1977,  the  anniversary  of  the  1964  riots  on  the  Canal 
Zone  border,  the  radio  and  TV  stations  in  Panama  began  broadcasting  re- 
enactments  of  events  leading  up  to  and  occurring  during  those  riots.   A 
group  of  approximately  125  persons  who  were  enroute  to  a  cemetery  near 

the  border  where  memorial  services  were  to  be  held,  and  who  were  under 
escort  by  motorcycle  officers  of  the  Traffic  Section  of  the  Panama  National 
Guard,  diverted  from  their  route  of  march  and  crossed  the  boundary  into  the 
Canal  Zone.   Initial  attempts  by  Canal  Zone  police  to  enlist  the  assistance 
of  the  National  Guard  in  diverting  the  students  back  into  Panama  to  avoid  a 
confrontation  were  unsuccessful.   The  group  planted  several  Panamanian 
flags,  burned  a  U.  S.  flag  and  reentered  Panama  across  Fourth  of  July 
Avenue. 

Events  of  June  6,  1977 

50.  On  June  6,  1977,  about  1,000  Panamanian  student  demonstrators 
gathered  in  the  area  of  the  Legislative  Palace  and  then  moved  into  Shaler 
Triangle  in  the  Canal  Zone.   The  students,  in  the  presence  of  National 
Guard  personnel,  painted  anti-U.S.  slogans  on  walls  in  the  area,  removed 
the  U.S.  flag  from  its  pole  and  raised  a  Panamanian  flag  in  its  place. 
The  American  flag  was  returned  to  Canal  Zone  authorities  by  members  of 
the  National  Guard  later  that  morning  in  a  severely  torn  and  damaged 
condition.   On  the  Atlantic  side,  a  group  of  about  300  Panamanian  students 
marched  into  the  Canal  Zone  and  prevented  the  Panama  Railroad  train 

from  leaving  the  station  at  Cristobal.  While  several  students  lay  across 
the  railroad  tracks,  others  painted  anti-U.S.  slogans  on  the  engine  and 
several  passenger  cars.  One  contingent  of  demonstrators  attempted  to  set 
fire  to  the  railroad  ties  by  igniting  large  pieces  of  cardboard  and  other 
paper  materials  which  they  had  been  carrying.  Canal  Zone  fire  units  were 
able  to  extinguish  the  fire  without  further  incident. 

51.  As  a  result  of  the  seriousness  of  events  involving  the  public 
desecration  of  the  United  States  flag  and  the  potential  such  actions 
hold  for  more  serious  confrontations  leading  to  major  eruptions  of 
violence,  formal  diplomatic  protests  were  lodged  with  the  Panamanian 
Government  for  both  the  January  9  and  June  6  incidents. 
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Acts  of  Violence 

52.  With  respect  to  acts  of  violence,  between  October  26  and 
November  1,  1976  several  explosions  occurred  in  the  Canal  Zone  which 
resuled  in  damage  to  personal  and  Government  property.   There  were 
three  simultaneous  bomb  explosions  on  the  Atlantic  side  at  the  Coco 
Solo  Hospital  parking  lot  and  three  separate  explosions  on  the  Pacific 
side,  one  of  which  cannot  with  certainty  be  attributed  to  a  bomb. 
Although  there  were  no  personal  injuries  sustained  in  any  of  the  inci- 
dents, four  automobiles  were  destroyed  and  several  others  damaged.   In 
addition,  two  buildings,  including  Coco  Solo  Hospital,  were  damaged. 
The  property  destroyed  or  damaged  is  appraised  at  $36,000,  including 
$14,000  of  Government  property.   One  of  the  automobiles  belonged  to 
William  Drummond,  President  of  the  local  police  union  and  an  outspoken 
opponent  of  treaty  negotiations. 

53.  Because  of  the  seriousness  of  the  situation,  the  Canal  Zone 
police  were  assigned  to  12-hour  shifts  and  additional  security  coverage 
was  provided  at  vital  installations  by  military  forces.   No  further 
incidents  occurred  and  the  emergency  measures  were  lifted  by  mid-December. 
The  additional  costs  of  the  emergency  security  measures,  principally  for 
overtime  pay,  amounted  to  $413,500. 

Illegal  Intrusions  into  the  Canal  Zone 

54.  Since  January  1,  1976,  there  have  been  many  intrusions  into 
the  Canal  Zone  by  members  of  the  Panama  National  Guard,  of  which  I  will 
mention  but  a  few. 

5  5.   On  May  23,  1976,  a  Panama  National  Guard  vessel  fired  upon, 
boarded  and  seized  the  United  States  registered  yacht  SEA  WOLF.   The 
incident  occurred  well  within  Canal  Zone  waters  at  a  point  approximately 
one-quarter  mile  outside  the  breakwater  at  Cristobal.   The  National  Guard 
vessel,  at  the  time  of  the  incident,  was  unlighted  and  the  yacht  SEA  WOLF's 
wheel-house  was  hit  by  a  number  of  bullets  fired  from  automatic  weapons. 
The  National  Guard  personnel  searched  the  crew,  confiscated  two  handguns, 
and  sailed  the  vessel  into  Panama  waters  at  Colon.   The  yacht  was  eventu- 
ally released  after  having  posted  a  bond  with  Panamanian  judicial  authori- 
ties.  An  official  protest  was  made  to  the  Panamanian  Government. 
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56.  On  July  10,  1976,  a  Panama  National  Guardsman  appeared  at  the 
Panama  Railroad  ticket  office  in  the  Canal  Zone  and  arrested  a  Canal  Zone 
employee  of  that  office  on  a  non-support  charge  filed  in  Panama.   The 
employee  was  driven  away  from  his  place  of  employment  in  a  National  Guard 
vehicle.   The  incident  was  not  brought  to  the  attention  of  the  Canal  Zone 
authorities  until  two  days  later. 

57.  On  January  4,  1976,  two  National  Guard  privates  operating  in 
plain  clothes  in  the  Canal  Zone  shot  in  the  foot  a  Panamanian  national 
suspected  of  smoking  marijuana.   The  incident  occurred  in  the  Venado 
Beach  area  on  the  west  side  of  the  Canal's  Pacific  entrance.   The  two 
National  Guard  privates  stated  that  they  had  been  directed  to  patrol  the 
area  by  their  immediate  superior.   The  patrols  were  unknown  to  and  un- 
authorized by  United  States  officials. 

Violations  of  Rights  of  U.  S.  Citizens 

58.  Agreements  with  the  Republic  of  Panama  implementing  various 
treaty  arrangements  provide  U.  S.  citizens  on  the  Isthmus  certain  rights 
of  freedom  of  movement.   One  such  agreement  concerns  the  freedom  of  U.  S. 
citizens  who  are  the  immigration  responsibility  of  the  Canal  Zone  to 
depart  from  Tocuaen  Airport  in  Panama  without  restriction.   On  February  11, 
1977,  Officer  William  Drummond,  who  was  preparing  to  depart  Tocumen  Air- 
port for  Washington  on  union  business,  was  detained  by  Panamanian  authori- 
ties.  Although  the  authorities  maintained  he  was  not  under  arrest,  he 

was  taken  to  National  Guard  Headquarters  and  questioned  for  2-1/2  hours, 
allegedly  in  reference  to  the  previously  mentioned  bombing  incident  in 
which  his  car  was  damaged. 

59.  The  following  day  Mr.  Drummond  returned  to  Tocumen  Airport,  and 
was  again  detained  briefly  at  planeside  but  was  allowed  to  depart  without 
further  incident.   However,  several  acquaintances  who  accompanied  him  to 
the  airport  were  themselves  subsequently  detained  and  questioned  for  about 
half  an  hour.   One  of  the  members  of  this  group  had  film  from  his 

camera  confiscated  by  Panamanian  officials.   The  entire  incident  was 
formally  protested  to  the  Panamanian  Government. 
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Boundary  Patrols  During  1975  Christmas  Season 

60.  In  reference  to  your  question  about  joint  boundary  patrols, 
there  have  never  been  any  arrangements  for  the  sharing  of  jurisdictional 
responsibility  by  Canal  Zone  police  and  the  Panama  National  Guard.  There 
have,  however,  been  isolated  occasions — special  problem  days — on 

which  we  have  worked  very  closely  with  the  National  Guard.   As  an  example, 
during  the  1975  Christmas  season  and^  continuing  on  for  two  weeks  until 
January  9,  1976,  Panama  National  Guard  personnel  participated  as  observers 
in  patrols  along  the  boundary  by  Canal  Zone  police.   The  two  patrols  involved 
were  a  24-hour  patrol  using  the  Canal  Zone  police  boundary  vehicles  and  a 
foot  patrol  stationed  at  the  intersection  of  "J"  Street  and  Fourth  of  July 
Avenue;  that  is,  the  boundary  street,  from  7:00  a.m.  to  6:00  p.m. 

Overall  Relations  with  Panama  National  Guard 

61.  In  spite  of  this  long  recital  of  some  of  the  numerous 
incidents  involving  the  Canal  Zone  and  Panamanians,  and  especially  the 
Panama  National  Guard,  there  exists  between  the  Panama  National  Guard 
and  the  Canal  Zone  police  a  working  relationship  which  at  times  is 
excellent  and,  on  balance,  could  be  called  amicable.   The  personal 
relationships  between  our  officers  in  the  street  and  theirs  vary  from 
good  to  excellent.   We  have,  through  the  ranking  officers  in  the  Canal 
Zone  police,  a  chain  of  communications  with  the  ranking  officers  of  the 
National  Guard  that  permits  us  to  straighten  out  informally  many  of  the 
complications  that  can  normally  be  expected  to  arise  between  two  adja- 
cent jurisdictions.   Although  relations  sometimes  deteriorate  to  a  poor 
level,  there  has  never  been  a  time  in  the  past  few  years  when  we  couldn't 
have  a  man  go  down  to  National  Guard  Headquarters  and  talk  over  a  problem. 
The  degree  of  cooperation  varies,  and  that  depends,  in  the  final  analysis,  on 
the  larger  aspects  of  the  U.S. -Panama  political  relationship.   If  it 

were  not  for  the  pressures  resulting  from  the  larger  political  scene,  the 
working  relationship  with  the  National  Guard  would  obviously  be  quite 
satisfactory. 
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Transfer  of  Property  and  Supportive  Services 

62.  Your  specific  questions  concerning  the  classification  and 
disposition  of  property  and  supportive  services  bear  directly  on  proposals 
being  considered  in  the  ongoing  treaty  negotiations.   As  I  indicated  in  my 
letter  in  response  to  your  invitation  to  attend  these  hearings,  I  have  no 
direct  responsibility  regarding  the  negotiations  themselves.   The 
Company/Government  has  been  afforded  the  opportunity  to  submit  position 
statements  and  to  provide  technical  data  to  the  U.  S.  negotiators.   We 
have  also  been  called  upon  to  answer  specific  questions  regarding  the 
Canal  and  its  supporting  services.   Within  the  framework  of  the  Tack- 
Kissinger  Joint  Statement  of  Principles,  our  responses  and  recommendation 
have  been  made  from  the  viewpoint  of  the  operator  of  the  waterway 
responsible  for  the  continued  effective  operation  of  the  Canal. 

63.  We  understand  that  these  views  are  being  balanced  and  weighed 
along  with  many  other  factors  by  our  negotiators.   Recognizing  that  formal 
agreement  has  not  yet  been  reached  and  many  issues  still  remain  unresolved 
premature  public  revelation  of  agency  positions  could  have  a  negative 
impact  on  the  conduct  of  effective  negotiations.   For  these  reasons,  I  am 
necessarily  constrained  from  delving  into  specifics  in  addressing  some  of 
the  matters  covered  in  your  letter  to  me. 

Essentiality  of  Facilities  and  Areas 

64.  With  respect  to  the  relative  importance  of  facilities,  we  view  each 
of  the  activities  conducted  by  the  Company/Government  and  its  related 
facilities  as  being  interrelated  and  interdependent  and  as  contributory 

to  the  effectiveness  or  overall  operation  of  the  Canal.   We  would  hope  all 
agree  that  the  Panama  Canal  has  traditionally  maintained  a  very  high  level 
of  effectiveness.   The  absence  of  any  one  of  the  activities  has  the  potential 
to  diminish  that  effectiveness  to  some  degree,  with  cumulative  losses 
eventually  reaching  a  point  of  ineffectiveness. 

65.  Soma  facilities  are  so  basic  as  to  be  considered  vital  to  the 
operation  of  the  Canal.   The  anchorages,  breakwaters,  channels  and 
harbors,  the  three  sets  of  locks,  dams,  navigational  aids,  power  stations, 
tugs  and  dredges  are  examples  of  vital  areas  and  facilities.   Other 
examples  might  include  facilities  adequate  to  handle  routine  Canal 
maintenance,  repair  and  maintenance  or  other  supporting  facilities,  and 
emergency  repairs  resulting  from  marine  accidents.   The  Canal,  of  course, 
cannot  operate  without  personnel  and  in  order  to  retain  a  skilled  and 
professional  workforce,  appropriate  facilities  must  be  available  to  house 
them  in  a  secure  and  quality  environment  and  to  provide  them  with 
sufficient  supporting  services.   On  the  other  hand,  operations  unquestionably 
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could  be  maintained  at  a  high  level  of  effectiveness  without,  for  example, 
central  air  conditioning,  Summit  Gardens  and  its  small  animal  zoo  and 
some  of  our  remote  navigational  aids.   I  believe  we  must  not  only  consider 
facilities  and  activities  each  of  which  contribute  in  its  own  way  on  a 
selective,  individual  basis,  but  note  that  the  cumulative  effect  of  these 
facilities  on  canal  operations  needs  also  to  be  weighed. 


66.  With  respect  to  geographical  land  requirements,  and  I  am  speaking 
only  to  operations  and  not  to  defense,  the  relinquishment  to  Panama  of 
certain  portions  of  the  existing  Canal  Zone  now  would  have  little  or  no 
impact  on  effectiveness  of  operations,  in  fact  I  see  practical  advantage  in 
relinquishment  of  jurisdictional  responsibility  over  certain  areas, 
examples  being  Gavilan  Point,  Shaler  Triangle  and  Fourth  of  July  Avenue 

on  the  Pacific  side.   In  others,  I  see  practical  advantages  to  Panama 
without  commensurate  disadvantage  to  Canal  operations:   for  example,  the 
France  Field  parcel  on  the  Atlantic  side. 

67.  Therefore,  under  a  new  treaty  relationship  the  present  Canal 
operating  area  could  be  reduced  in  size,  provided  we  were  to  retain 
sufficient  lands  and  waters  to  accommodate  Canal  operations  and  supporting 
activities.   Such  area  would  of  course  include  the  waterway  and  the 
dominant  terrain  features  unique  to  the  configuration  of  the  Canal.   It 
should  also  include  such  features  as  dredge  spoil  dump  areas,  and  those 
other  areas  required  to  support  such  programs  as  Canal  dredging  and 

bank  stability.   Transfer  of  any  area  should  not  impact  negatively  on  the 
ability  of  the  agency  to  accomplish  its  mission. 

68.  In  dealing  with  any  transfers  of  facilities,  it  is  my  view  that 
they  should  be  considered  on  a  case-by-case  basis  against  the  following 
criteria:   First,  that  as  a  minimum  this  agency's  standards  of  quality, 
reliability  and  cost  be  met;  second,  in  appropriate  cases,  that  services 
to  be  provided  this  agency  be  made  available  on  a  priority  basis;  third 
that  the  transfer  not  compromise  our  capability  to  respond  to  emergency 
situations  involving  the  Canal  or  its  supporting  facilities  and  personnel; 
and  fourth,  that  any  such  transfers  not  seriously  impair  our  ability  to 
retain  a  stable  and  yet  skilled  and  professional  workforce. 
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Environmental  Controls 

69.  With  respect  to  environmental  controls,  the  Canal  Zone  today 

is  a  very  healthy  place  to  live,  but  this  is  true  only  because  of  the  extra- 
ordinary efforts  of  the  U.S.  starting  with  our  highly  successful  disease 
eradication  program  just  prior  to  actual  canal  construction  and 
continuing  through  the  present  time.   I  consider  it  indispensable  to 
continue  to  maintain  this  high  environmental  standfag  in  the  operation  of 
potable  water  and  sewerage  systems,  refuse  disposal,  control  of  food  and 
beverage  quality,  control  of  mosquitos,  pest  insects,  bats  and  rodents, 
air  and  water  quality  monitoring,  and  pesticide  control. 

70.  In  my  judgment  it  is  also  essential  that  controls  be  maintained 
over  the  Chargres  River  watershed.   Presently  we  control  a  portion  of  that 
watershed.   Deforestation,  subsistence  farming  and  the  development  of 
large  portions  of  the  watershed  are  already  speeding  up  the  rate  of  storm 
flood  runoff  and  impacting  unfavorably  on  flood  control  operations.   In 
recent  years  the  Republic  of  Panama  has  had  an  increasing  interest  in 
protecting  the  watershed  because  of  its  new  potable  water  plant  on  Madden 
Lake  and  Panamanian  development  of  recreational  facilities  near  the  lake. 

71.  The  area  in  the  vicinity  of  Gaillard  Cut  is  another  area  where 
environmental  controls  must  be  maintained.   Gaillard  Cut  has  been  plagued 
by  landslides  since  construction  days  and  the  latest  major  slide  occurred 
in  October  1974,  closing  half  of  the  width  of  the  Canal.   At  present  the 
Panama  Canal  spends  approximately  $500,000  a  year  for  a  bank  stability 
surveillance  program  in  this  area.   Under  this  program  our  engineers  are 
able  to  monitor  earth  movements  and  take  action  to  stabilize  the  slopes 
of  the  Canal  banks.   In  our  judgment,  programs  such  as  the  Gaillard  Cut 
bank  stability  program  are  necessary  environmental  measures  which 

must  be  continued  in  order  to  assure  that  the  waterway  remains  open  and 
safe  for  shipping. 

72.  We  have  not  studied  the  impact  of  transferring  environmental 
control  systems  in  the  Canal  Zone  from  U.S.  jurisdiction  to  the  jurisdiction 
of  the  Government  of  Panama.   We  are  aware,  however,  that  the  Department 

of  State  has  such  a  study   underway  and  we  are  providing  technical  infor- 
mation to  assist  in  that  effort. 
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Employee  Services 

73.  Speaking  to  the  question  concerning  transfer  of  employee 
services,  any  diminution  of  employee  services  would  incur  opposition 
from  our  employees.   As  I  mentioned  earlier,  the  retention  of  a  skilled 
and  professional  workforce  is  an  essential  ingredient  of  an  effective 
Canal  operation.   It  follows,  therefore,  that  the  absence  of  any  one  of 
the  existing  employee  service  activities  would  in  some  way  adversely  affect 
our  employees  and  the  cumulative  issues  could  be  serious  enough  to  erode 
the  workforce.   In  my  judgment  then,  proposals  related  to  the  transfer 

of  employee  related  services  should  be  evaluated  with  the  same  care  as 
would  be  applied  to  the  transfer  of  any  operational  activities.   An  addi- 
tional very  important  factor,  equally  applicable  to  the  transfer  of  any 
activity,  would  be  the  need  for  special  provisions  in  order  to  ameliorate 
any  adverse  impact  on  those  employed  in  the  transferred  service. 

Costs  of  Logistical  Services 

74.  Under  the  Company's  accounting  system  we  characterize 
logistical  support  to  include  marine  bunkering,  harbor  terminal  services, 
transportation,  utilities,  engineering  and  storehouse  services,'  grounds 
and  custodial  services  and  employees  services.   In  fiscal  year  1977,  gross 
costs  estimated  for  all  logistical  services  are  $184  million.  A  comparable 
cost  figure  for  similar  services  which  might  be  obtained  from  Panamanian 
sources  cannot  be  accurately  determined  with  the  possible  exceptions  of 
water,  power,  and  telephone  service. 

75.  The  Panama  Canal  Company's  rates  for  furnishing  potable  water 
to  customers  within  the  Canal  Zone  presently  range  from  25  to  45  cents 
per  1000  gallons,  depending  on  the  category  of  customer.   Panama's  rates 
for  the  same  general  category  of  customers  range  from  69  cents  to  $1.08 
per  1000  gallons. 

76.  The  Panama  Canal  Company's  electric  power  rates  range  from 
20  to  36  mills  per  kilowatt  hour,  again  depending  on  the  category  of 
customer,  while  the  rates  for  Panama  range  from  59  to  75  mills  per  kilo- 
watt hour. 

77.  The  Panama  Canal  Company  presently  charges  $7.00  per  month  for 
telephone  services  to  residences  in  the  Canal  Zone  and  $25  per  month  for 
official  service.   The  system  allows  unlimited  telephone  calls  without 
operator  assistance  to  any  number  within  the  Canal  Zone  and  toll  free  calls 
to  Panama's  terminal  cities.   Panama  charges  $10  and  $20  per  month  for 
residential  and  commercial  service  respectively  and  $25  per  month  for 
telephone  line  to  instruments  with  Panama  numbers  installed  in  the  Canal 
Zone.   Under  the  Panama  system,  calls  to  Canal  Zone  numbers  are  subject 

to  toll  charges. 
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78.  It  is  apparent  from  the  preceeding  three  examples,  that  costs  to 
users  would  be  significantly  higher  if  standard  Panama  rates  were  to  be 
substituted  for  existing  Canal  Zone  rates  on  water,  power  and  telephone 
service. 

Bunkering  and  Transportation 

79.  The  Panama  Canal  Company  maintains  and  operates  a  fuel 
handling  plant  and  related  tank  farm  facilities  at  both  the  Atlantic  and 
Pacific  terminals.  Facilties   include  pumps,  tanks,  pipelines  and 
telemetering  equipment.   These  facilities  are  utilized  for  the  pumping  and 
inward  handling  of  petroleum  products  from  tankers  to  storage  tanks, 

and  the  outward  handling  of  such  products  from  storage  tanks  to  vessels 
or  to  tank  farm  loading  platforms  for  local  consumption.   The  petroleum 
products  handled  belong  to  and  are  sold  by  private  oil  companies  that  own 
or  lease  tanks  in  the  Canal  Zone  tank  farms  and  who  provide  military  and 
Canal  fuel  requirements. 

80.  Canal  revenues  from  marine  bunkering  activities  are  derived 
solely  from  service  charges  based  on  volume  of  petroleum  products 

pumped  through  our  system.   For  fiscal  year  1977  the  -net  operating  margin 
for  the  marine  bunkering  is  estumated  at  800,000.  We  have  no  basis  for 
developing  the  comparative  cost  figures  to  the  Company  or  other  users  of 
transferring  the  marine  bunkering  system  to  Panama. 

81.  The  Panama  Railroad  is  a  47-mile  main  line  track  connecting 
the  Atlantic  and  Pacific  terminals  of  the  Canal  Zone.   The  main  line  is 
supported  by  approximately  70  miles  of  sidings,  yards  and  industrial 
track.   The  entire  system  lies  within  the  Cansl  Zone  and  in  many  places 
runs  in  close  proximity  to  the  Canal  and  the  facilities,  including  the  locks. 
The  Panama  Railroad  serves  all  U.  S.   Federal  Agencies  on  the  Isthmus 

and  provides  common  carrier  service  to  commercial  interests  in  the 
Canal  Zone  and  the  Republic  of  Panama.   The  operation  of  the  Panama 
Railroad  is  not  profit  making  for  the  Company.   Again,  we  have  no  basis 
for  cost  comparisons  if  the  railroad  were  transferred. 

Public  Utilities 

82.  You  have  indicated  an  interest  in  the  feasibility  of  integrating 
Company-owned  public  utility  systems  with  those  owned  and  operated  by 
Panama.   From  our  standpoint  this  would  involve  such  utilities  as  water, 
power  and  telecommunications. 
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83.  With  respect  to  water,  the  Company  owns  and  operates  two 
completely  separate  subsystems:  one  serving  the  Atlantic  side  of  the 
Canal  Zone  and  a  major  portion  of  Panama  City.   The  Atlantic 

subsystem  includes  a  filter  plant  currently  capable  of  processing  16  million 
gallon  per  day,  7  large  storage  tanks  and  78  miles  of   pipeline.   Of  total 
production,  approximately  12  million  gallons  per  day  are  currently  being 
delivered  to  the  city  of  Colon  with  the  remaining  4  million  gallons  going  to 
communities  in  the  Canal  Zone.  The  Pacific  subsystem  includes  a  filter  plan: 
currently  capable  of  processing  45  million  gallons  per  day  for 
sustained  periods,  21  storage  tanks  and  137  miles  of  pipeline.   The  Pacific 
subsystem  currently  provides  approximately  30  million  gallons  per  day  to 
Panama  City  with  the  remaining  15  million  gallons  going  to  communities 
on  the  Pacific  side  of  the  Canal  Zone. 

84.  The  Government  of  Panama  recently  constructed  its  own  water 
plant  which  is  processing  between  20  and  33  million  gallons  per  day. 
Although  linked  to  Panama's  distribution  system,  both  of  the  Company's 
subsystems  work  on  a  one-way  basis,  that  is,  while  potable  water  is 
delivered  to  Panama  from  the  Canal  Zone,  none  is  received  from  Panama 
through  its  distribution  network. 

85.  The  Company's  power  system  includes  generating  stations, 
transmission  lines,  substations  and  distribution  lines  necessary  to  furnish 
power  thorughout  the  Canal  Zone.   Present  power  generation  capacity  is 
161.5  megawatts,  of  which  approximately  46  megawatts  are  obtained  from 
hydroelectric  units  and  the  remainder  from  thermal  plants.   During  periods 
when  there  is  an  adequate  supply  of  water  in  Gatun  and  Madden  Lakes  the 
Company  attempts  to  maximize  power  supplied  from  the  hydroelectric 

units.   During  the  dry  season  hydroelectric  generation  is  curtailed  in  order 
to  conserve  water  for  transiting  service.   The  Company  also  purchases 
power  from  and  sells  to  Panama  on  an  intermittent  basis  through  power 
interconnects  with  the  Panamanian  system  on  both  sides  of  the  Isthmus. 

86.  The  Panama  Canal  Company's  telecommunications  system  provides 
telephone,  teletype,  radio  communication,  and  special  service  circuits 
for  the  Company/Government,  their  employees  and  shipping  interests 
operating  through  local  agents  in  the  Canal  Zone.   The  system  is  inter- 
connected with  the  armed  forces  communications  system  and  with  systems 

in  adjoining  cities  of  the  Republic  of  Panama.   The  system  includes  special 
telephone  facilities  at  the  locks  and  various  inter-office  communication 
networks,  and  presently  consists  of  five  telephone  exchanges  serving 
6,682  telephone  in  residences,  5,282  telephones  in  offices,  and  86  teletypes. 
There  are  also  476  microwave  channels  and  958  special  service  circuits. 
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87.  As  a  mentioned  earlier,  each  of  our  three  public  utility  systems 
are  interconnected  with  Panama's  in  some  fashion.   In  a  purely  technical 
sense,  therefore,  it  may  well  be  feasible  to  integrate  the  respective 
systems.   Recognizing,  however,  that  utilities  impact  directly  on  our 
ability  to  sustain,  operations  and  .as  such  are  facilities  vital  to  the  Canal, 
consideration  of  further  integration  of  these  systems  should  be  subjected 

to  the  criteria  emphasized  throughout  my  testimony;  that  is,  quality, 
reliability  and  cost,  priority  for  Canal  requirements,  impact  on  employees, 
and  emergency  preparedness. 

Feasibility  Studies  on  Transfers 

88.  With  respect  to  the  final  question  in  your  letter  to  me,  the  Panama 
Canal  Company  has  not  engaged  in  any  feasibility  studies  involving  the 
transfer  of  Company  facilities  per  se.   In  this  connection,  the  management 

of  the  Canal  enterprise  has  increasingly  over  the  years  followed  a  policy 
of  obtaining  services  from  outside  sources  whenever  the  aforementioned 
criteria  on  quality,  reliability  and  costs  have  been  met.   As  the 
opportunities  have  occurred,  the  enterprise  has  turned  to  contractual 
arrangements  for  services  ranging  from  construction  and  painting  to 
provision  of  grain  unloading  facilities  on  the  piers  and  the  furnishing  of 
rock  quarry  products.   As  a  general  matter,  however,  current  treaty 
restrictions  on  the  establishment  of  new  business  enterprises  in  the 
Canal  Zone,  and  the  application  of  legislative  provisions  such  as  those 
contained  in  the  OSHA  and  FLSA,  have  discouraged  Panamanian  businessmen 
from  seeking  new  opportunities  in  the  Canal  Zone. 

Conclusion 


89.   Mr.  Chairman,  I  have  tried  to  forthrightly  address  the  questions 
set  forth  in  your  letter  and  I  very  sincerely  hope  the  information  I  have 
provided  will  be  helpful  toward  the  purpose  of  these  hearings.   Should  the 
Committee  desire  additional  data  concerning  my  testimony  I  would  be 
pleased  to  furnish  it.   This  concludes  my  statement. 
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Panama  Canal  Company, 
Washington,  D.C.,  August  3, 1977. 
Memorandum  for  Mr.  Crommelin. 

At  the  hearing  on  July  22,  Governor  Parfitt  was  requested  to  furnish  for  the 
record  a  copy  of  the  assurances  made  to  present  employees  of  the  Panama  Canal 
organization. 

The  requested  material  is  attached.  If  I  can  be  of  further  assistance  to  you 
in  any  way,  please  do  not  hesitate  to  call  me. 

Thomas  M.  Constant, 

Secretary. 
Enclosures. 


Assurances    for    Present    Employees    of    the    Panama    Canal    Company/ 
Canal  Zone  Government  Under  a  New  Panama  Canal  Treaty 

The  following  list  of  assurances  for  present  United  States  citizen  and  non- 
United  States  citizen  employees  of  the  Panama  Canal  Company/Canal  Zone 
Government  are  derived  from  the  United  States  position.  They  represent  those 
assurances  on  fundamental  items  of  particular  interest  to  Canal  employees  which 
would,  as  a  minimum,  be  provided  in  the  context  of  any  new  treaty  relationship. 
Obviously,  all  treaty  provisions  are  subject  to  negotiation,  the  ratification  proc- 
ess, and  such  Congressional  implementing  legislation  as  may  be  appropriate. 

Xo  formal,  comprehensive  agreement  has  been  reached  between  the  U.S.  Gov- 
ernment and  the  Republic  of  Panama  regarding  this  issue  or  any  other. 

These  assurances  are  not  intended  to  be  final  or  all-inclusive.  Other  areas  of 
concern  are  continuing  to  be  examined.  These  assurances  should,  however,  pro- 
vide employees  with  a  general  understanding  of  the  minimum  level  of  benefits 
and  protections  being  sought. 

1.  Schooling  and  medical  care  provided  by  the  U.S.  Government  will  continue 
to  be  available  for  U.S.  citizen  employees  and  their  dependents. 

2.  U.S.  citizen  employees  will  continue  to  be  provided  with  adequate  housing 
at  a  reasonable  cost.  Residential  areas  will  be  managed  in  such  a  manner  as  to 
maintain  a  mix  of  United  States  and  Panamanian  residents. 

3.  U.S.  citizen  employees  and  their  dependents  will  continue  to  enjoy  duty- 
free import  and  purchasing  privileges  concerning  items  for  private  use.  They  will 
also  be  authorized  use  of  military  service  facilities. 

4.  U.S.  citizen  employees  and  their  dependents  will  be  exempted  from  Pana- 
manian tax  on  any  income  derived  from 

The  Canal  operation  or  other  U.S.  Government  agencies,  and 
Sources  outside  the  Republic  of  Panama. 

5.  In  connection  with  offenses  arising  from  acts  or  omissions  punishable  under 
the  laws  of  the  Republic  of  Panama,  U.S.  citizen  employees  and  their  depend- 
ents will  be  entitled  to  specific  procedural  guarantees,  such  as  prompt  and 
speedy  trial,  specific  charges,  cross-examination  of  witnesses  and  legal  repre- 
sentation of  choice. 

6.  U.S.  citizen  employees  and  dependents  who  may  be  considered  to  be  dual 
nationals  will  have  the  same  status  under  the  new  treaty  as  those  of  exclusive 
United  States  citizenship. 

7.  Non-United  States  citizen  employees  automatically  will  be  covered  under  the 
Panama  Social  Security  System,  except  that  those  with  five  or  more  years  of  U.S. 
Government  service  as  of  the  effective  date  of  the  new  treaty  will  have  the  option 
to  retain  U.S.  Civil  Service  retirement  coverage  in  lieu  of  transfer  to  Panama 
Social  Security  coverage. 

8.  Panamanian  citizens  will  be  employed  in  increasing  numbers  at  all  levels 
of  the  management  and  operation  of  the  Canal. 

0.  Increased  Panamanian  employment  in  the  operation  of  the  Canal  will  not 
be  used  to  displace  current  U.S.  citizen  Canal  employees. 

10.  All  eligible  employees  are  guaranteed  by  current  regulation,  reduction-in- 
force  and  reassignment  right,  transfer  of  function  rights,  and  discontinued 
service  retirement  following  involuntary  separation.  In  addition,  the  Civil  Service 
Commission  will  be  requested  to  grant  approval  of  and/or  waivers  for  "early  op- 
tional retirement"  or  liberalized  severance  pay  coverage  for  employees  of  Canal 
enterprise  activities  which  are  scheduled  for  elimination,  reduction  or  transfer. 
Employees  whoso  working  conditions  are  so  adversely  affected  by  the  treaty  that 
special  consideration  is  appropriate  may  also  be  included  in  this  commission 
request. 
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11.  Civil  Service  Commission  approval  will  be  sought  to  provide  any  present 
U.S.  citizen  employee  requesting  such  assistance  with  priority  placement  con- 
sideration for  appropriate  vacancies  in  federal  government  agencies. 

12.  To  the  extent  consistent  with  sound  management,  the  terms  and  condi- 
tions for  the  employment  of  non-United  States  citizen  personnel  will,  as  a  matter 
of  policy,  conform  with  the  general  principles  contained  in  the  labor  laws  of  the 
Republic  of  Panama. 

13.  The  Government  of  the  United  States  will  ask  that  special  placement  as- 
sistance be  offered  by  the  Republic  of  Panama  to  any  non-United  States  citizen 
employee  who  may  be  displaced  by  reason  of  the  Treaty. 

14.  The  Canal  management  will  conduct  its  relations  with  recognized  em- 
ployee unions  representing  Canal  employees  in  accordance  with  Executive 
Order  11491,  as  amended,  and/or  other  mutually  acceptable  form  of  collective 
bargaining. 

15.  Recommendations,  if  appropriate,  will  be  made  to  the  Office  of  Manage- 
ment and  Budget  for  legislative  action  found  necessary  to  prevent  an  erosion  of 
the  general  level  of  employee  benefits  and  conditions  of  employment  under  any 
new  treaty. 

Senator  Allen.  We  have  this  problem :  General  McAuliffe,  who  has 
come  all  the  way  from  the  Canal  Zone  to  testify,  has  to  catch  a  plane 
at  12  :30. 

With  the  indulgence  of  Senator  Gravel  and  Congressman  Murphy, 
we  would  like  to  hear  from  General  McAuliffe  at  this  time.  We  will 
get  to  the  other  witnesses  just  as  quickly  as  we  can. 

I  would  like  to  invite  the  Congressmen  to  come  up  and  sit  with  us. 

General  McAuliffe,  we  appreciate  your  coming  before  the  subcom- 
mittee and  giving  us  the  benefit  of  your  expertise  and  knowledge  and 
your  views.  We  look  forward  to  hearing  your  testimony,  and  you 
are  invited  to  proceed  in  such  fashion  as  you  desire. 

TESTIMONY  OF  IT.  GEN.  DENNIS  P.  McAULIFFE,  COMMANDER  IN 
CHIEF,  U.S.  SOUTHERN  COMMAND,  ACCOMPANIED  BY  COL.  JAMES 
F.  THORNTON,  LEGAL  ADVISER 

General  McAuliffe.  Thank  you  very  much,  Mr.  Chairman. 

I  should  like  to  introduce  the  officer  sitting  at  my  left,  Col.  James 
F.  Thornton,  who  is  a  member  of  my  staff  at  the  headquarters  of  the 
U.S.  Southern  Command. 

Senator  Allen.  We  are  glad  to  have  you,  also. 

General  McAuliffe.  Mr.  Chairman  and  members  of  the  subcom- 
mittee, thank  you  for  inviting  me  to  appear  before  you. 

As  the  commander  in  chief  of  the  U.S.  Southern  Command,  my 
priority  mission  is  that  of  defending  the  Panama  Canal,  and  I  will  be 
most  happy  to  discuss  with  you  the  commitment  of  U.S.  forces  and 
military  facilities  in  the  Canal  Zone  to  that  purpose.  * 

You  have  asked  that  I  provide  information  on  the  value  of  all  mili- 
tary property  and  facilities  which  may  be  under  consideration  for 
transfer  to  the  Government  of  Panama,  pursuant  to  present  treaty 
negotiations.  As  the  United  States  and  Panama  are  now  talking  about 
a  fixed  term  treaty,  at  the  expiration  of  which  Panama  would  take 
over  all  operations  and  defense  of  the  canal,  I  take  this  to  mean  the 
value  of  all  of  the  military  facilities  in  the  Canal  Zone.  We  have  only 
the  most  approximate  kind  of  data  because  records  are  sketchy  in 
this  regard.  However,  the  individual  service  comptrollers  managed 
on  short  notice  to  provide  some  summary  data,  identified  as  the  "plant 
replacement  value"  of  the  buildings  and  facilities  as  of  June  30,  1976, 
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for  Navy  and  Air  Force,  and  March  30, 1977,  for  the  Army,  as  follows : 
Army,  $856,513,650;  Navy,  $329,981,915;  Air  Force,  $406,211,000; 
total,  $1,592,706,565. 

You  have  asked  that  I  provide  information  on  the  possible  effects 
of  such  contemplated  transfer  on  the  defense  of  the  Canal  Zone  as  well 
as  defense  of  the  United  States  itself. 

Issues  as  to  the  effect  upon  the  defense  of  the  United  States  itself  of 
the  transfer  of  facilities  to  Panama  are  matters  of  national  strategy 
and  policy  and  more  properly  fall  under  the  purview  of  the  Joint 
Chiefs  of  Staff  and  the  Secretary  of  Defense.  However,  the  importance 
of  the  Panama  Canal  in  previous  conflicts  is  a  matter  of  history. 

The  canal  is  still  important  to  national  defense,  but  I  am  not  in  a 
position  to  make  an  evaluation  as  to  how  important  the  facility  will  be 
to  national  defense  in  the  years  ahead. 

Today  we  have  forces  deployed  in  the  Canal  Zone ;  Army,  Navy,  Air 
Force,  and  Marines ;  with  the  priority  mission  of  canal  defense.  These 
forces  are  well  trained  and  are  capable  of  implementing  a  wide  range 
of  defense  tasks  to  insure  the  uninterrupted  operation  of  the  canal  and 
to  protect  U.S.  lives  and  property  in  the  zone.  They  are  not  capable, 
without  reinforcement  from  the  United  States,  of  protecting  the  canal 
from  a  major  external  threat,  nor  can  the  available  forces  protect  all 
the  vital  installations  of  the  canal  against  a  major  sabotage  operation. 
Substantial  reinforcement  forces  would  be  needed  in  the  event  of  such 
contingencies.  We  could  not,  however,  assure  the  uninterrupted  opera- 
tion of  the  canal  in  such  a  hostile  environment. 

In  the  future,  under  a  new  treaty,  the  concept  of  defense  would  in- 
clude United  States  and  Panamanian  forces  operating  cooperatively  to 
defend  the  canal.  I  believe  that  we  can  achieve  an  effective  defense 
working  in  close  cooperation  with  the  Panamanian  Guardia  Nacional. 

The  concept  for  combined  defense  which  I  have  recommended  to  the 
Joint  Chiefs  of  Staff  will  require  the  continued  presence  of  American 
forces  in  the  vicinity  of  the  canal  for  the  term  of  U.S.  control  of  canal 
operations,  not  only  to  assist  in  defense  of  the  canal  but  to  provide 
protection  of  U.S.  lives  and  property.  I  have  also  provided  my  views 
on  the  types  of  military  facilities  which  are  primary  and  essential  to 
defense  of  the  canal  under  this  concept.  They  include  the  major  airfield, 
cantonment  areas  for  stationing  of  ground  forces  in  close  proximity  to 
the  canal,  training  areas,  communications  facilities,  piers  and  docks, 
depots,  logistic  support  facilities,  and  family  housing.  The  details  of 
these  matters  are  now  being  discussed  by  the  negotiators  and  I  can- 
not testify  as  to  the  results  of  their  talks  or  the  specifics  of  mv  recom- 
mendations to  them.  I  am  confident,  however,  that  the  Department  of 
Defense,  which  is  direct! v  represented  in  the  negotiations,  will  press 
for  all  the  facilities  and  installations  needed  to  defend  the  canal  in  a 
combined  defense  with  the  Rennblic  of  Panama. 

You  have  also  asked  that  T  identifv  and  describe  U.S.  military  facili- 
ties which  are  supportive  of,  bnt  not  essential  to  canal  defense.  These 
would  include  the  U.S.  Armv  School  of  the  Americas,  the  Inter- 
American  Air  Forces  Academy,  and  the  Inter-American  Geodetic 
Survey.  I  have  expressed  my  views  on  the  continuing  desirability  for 
these  facilities  under  a  new  treaty. 

You  have  requested  any  comments  I  might  have  regarding  any 
change  in  the  status  of  U.S.  Forces  located  in  the  Canal  Zone  which 


93 

might  occur  should  legal  jurisdiction  over  the  Canal  Zone  be  assumed 
by  the  Government  of  Panama. 

At  present  the  U.S.  exercises  full  jurisdiction  within  the  Canal  Zone 
and  my  commanders  can  and  do  use  the  airspace  and  the  land  and 
water  areas  of  the  Canal  Zone  for  military  training  exercises.  This, 
of  course,  is  done  in  a  way  so  as  not  to  interfere  with  the  transit  of 
vessels  or  the  operations  of  the  canal,  and  the  relationships  of  the 
military  forces  and  the  canal  administration  are  maintained  in  a 
spirit  of  complete  cooperation. 

There  is  provided  for  my  forces  and  their  families  the  protection 
afforded  them  by  living  in  a  location  subject  to  Canal  Zone  laws,  police 
and  courts,  with  the  due  process  protections  of  United  States  laws. 

I  do  recognize  that  members  of  the  military  forces  do  not  spend  all 
their  time  in  the  Canal  Zone.  They  are  encouraged  to  and  do  spend 
much  of  their  off  duty  time  in  Panama,.  While  there,  they  are  subject 
to  the  laws,  police  and  courts  of  the  Republic  of  Panama.  They 
occupy  no  status  greater  than  that  of  any  citizen  of  Panama  or  of  any 
visiting  tourist.  It  is  characteristic  of  the  relationship  between  U.S. 
military  forces  and  the  Guardia  Nacional  of  the  Republic  of  Panama 
that  our  servicemen  who  do  violate  the  laws  of  Panama,  while  they  are 
subject  to  punishment,  do  have  the  benefit  of  visits  from  their  com- 
manders, and  often  have  their  cases  expedited  in  the  judicial  system. 

The  U.S.  military  commander  can  and  does  do  much  to  assist  the 
serviceman  in  Panama,  and  the  Guardia  Nacional  cooperates  in  a 
very  real  way.  I  see  no  reason  why  that  cooperation  would  not  con- 
tinue under  a  new  treaty. 

Since  the  thrust  of  the  present  negotiations  is  to  reach  agreement 
upon  a  treaty  which  will  immediately  terminate  U.S.  jurisdiction, 
there  would  be  no  Canal  Zone,  either  from  a  jurisdictional  viewpoint 
or  for  a  U.S.  commander  to  defend.  Thereafter,  the  jurisdictional 
arrangements  under  which  our  forward-based  U.S.  Forces  would  be 
deployed  would  be  set  out  in  an  agreement  upon  the  status  of  forces, 
as  they  are  elsewhere  in  the  world.  Such  an  agreement  with  Panama 
would  provide  for  the  stationing  of  U.S.  Forces,  use  of  agreed-upon 
facilities,  and  rules  for  disposition  of  criminal  offenses. 

It  is,  of  course,  essential  for  the  U.S.  to  obtain  an  adequate  status  of 
forces  arrangement  for  our  forces  in  Panama  under  a  new  treaty  ar- 
rangement, with  provisions  similar  to  the  status  of  forces  agreements 
under  which  U.S.  military  forces  are  now  serving  in  Germany,  Japan, 
and  Korea. 

In  conclusion,  I  would  like  to  thank  you  for  your  attention  to  such 
information  as  it  is  in  my  power  to  provide  you  at  this  time.  I  will  now 
be  pleased  to  answer  to  the  best  of  my  ability  any  questions  you  may 
have  about  the  present  nature  of  our  canal  defense  posture  or  the  cur- 
rent usage  of  our  military  facilities  in  the  Canal  Zone. 

Senator  Allen.  Thank  you.  General  McAuliffe,  for  a  very  fine  state- 
ment. 

Senator  Scott,  our  senior  minority  committee  member,  interviewed 
General  McAuliffe  on  his  recent  fact-finding  mission  to  Panama. 

I  will  now  ask  Senator  Scott  to  start  the  questioning. 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

Let  me  add  my  word  of  welcome.  General,  and  Colonel  Thornton, 
and  thank  you  for  being  with  us  today.  Thank  you  for  the  courtesies 


94-468   O  -  77  -  7 


94 

of  you  and  your  staff  when  I  was  visiting  with  you.  You  went  out  of 
your  way  to  give  us  an  understanding  of  the  Canal  beginning  with 
the  helicopter  flight  and  then  in  the  conference  with  members  of  your 
staff.  We  are  indebted  to  you  and  appreciative  of  this  courtesy. 

General,  in  your  opinion  as  the  commanding  general,  could  the 
Canal  Zone — the  Panama  Canal,  rather,  not  the  Zone  itself — be  success- 
fully defended  against  an  overall  attack  by  the  Panamanians  in  the 
event  that  a  treaty  is  not  ratified  and  in  the  event  that  violence  should 
result  ?  Are  your  forces  capable  of  defending  the  canal  from  an  overall 
frontal  attack? 

General  McAuliffe.  I  addressed  this  point  somewhat  in  my  opening 
statement.  Much  of  my  judgment  on  our  ability  to  defend  the  canal 
depends  a  great  deal  upon  the  threat  scenario  that  is  laid  out. 

As  I  mentioned,  right  now  we  have  a  capability  to  defend  against  a 
fairly  wide  range  of  possibilities.  However,  in  a  so-called  all  out  threat 
scenario  as  you  have  just  described,  I  must  say  that  the  forces  immedi- 
ately assigned  to  me  now  would  be  insufficient  to  defend  the  canal.  I 
would  have  to  have  reinforcement  forces  from  the  United  States. 

Let  me  say  that  with  reinforcement  forces  we  could  defend  the 
canal. 

Senator  Scott.  Would  that  be  your  understanding  of  our  present 
forces?  Would  that,  in  your  judgment,  be  an  insurmountable  prob- 
lem— to  obtain  the  necessary  supplemental  forces  from  outside  of 
the  Canal  Zone  ? 

General  McAuliffe.  It  of  course  would  take  the  necessary  approvals 
of  the  Executive,  and  of  course  of  the  Congress,  for  major  reinforce- 
ments of  the  type  envisioned.  However,  I  can  assure  you  that  the 
forces  are  available  and  ready  to  come  to  our  assistance  if  needed. 

Senator  Scott.  Would  it  be  in  the  interests  of  the  people  of  Pana- 
ma— Panamanians  generally — for  any  act  of  sabotage  to  be  committed 
by  some  small  militant  group  that  might  close  the  canal?  I  am  not 
talking  about  a  temper  tantrum  or  something  of  this  nature.  I  am 
speaking  their  best  interests.  Looking  at  it  from  the  viewpoint  of  the 
Panamanian  Government,  would  it  be  in  the  best  interests  of  the  people 
of  Panama  to  close  down  that  canal  by  some  terrorist  activity  ? 

General  McAuliffe.  I  simply  cannot  see  that  it  would.  My  feeling 
is  that  the  Panamanian  Government  and  the  Panamanian  people  care 
quite  a  bit  about  the  continued  operation  of  the  canal  if  for  no  other 
reason  than  because  they  gain  certain  economic  benefits  from  the  fact 
it  is  operating  every  day.  They  do  not  want  to  see  it  closed  down. 

Senator  Scott.  Is  their  standard  of  living  higher  than  that  of  other 
Central  American  nations? 

General  McAuliffe.  In  Central  America,  yes.  This  is  correct. 

Senator  Scott.  General,  the  other  questions  that  I  would  pose  to  you 
are  asked  in  an  effort  to  obtain  your  personal  views  rather  than  some- 
thing that  the  Joint  Chiefs  or  someone  else  might  have  in  mind.  You 
are  a  lieutenant  general  with  long  service  in  the  military.  At  present 
you  are  commander  of  the  Southern  Command  in  the  Canal  Zone. 

General,  in  your  opinion,  if  the  United  States  needs  to  utilize  the 
canal  for  both'  economic  and  military  purposes,  would  it  be  easier 
strictly  from  a  military  point  of  view  to  keep  our  troops  where  they 
are  today  ?  Or,  if  we  ratified  the  treaty  and  removed  our  troops  and 
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turned  over  control  of  the  canal — and  I  am  talking  about  complete 
control,  and  not  a  united  joint  effort — would  it  be  easier  to  stay  where 
we  are  than  to  return  to  the  canal  if  necessary  and  to  open  it  and 
then  use  it  ourselves  to  provide  the  use  for  other  nations? 

I  am  talking  politics.  From  a  military  point  of  view,  are  we  in  a 
better  position  today,  or  would  it  be  easier  to  wait  and  see  what 
events  happen  and  then  go  back  and  start  operating  it  ourselves  if  we 
were  not  satisfied? 

General  McAuliffe.  I  think  there  is  no  question  but  that  on  the 
kind  of  proposition  you  have  just  described  it  would  be  much  easier 
for  the  United  States  to  exert  control  and  influence  with  our  forces 
there  than  if  not  there. 

It  is  with  that  in  mind  that  I  have  outlined  my  recommendations 
to  the  Joint  Chiefs  of  Staff,  the  concept  of  which  I  can  describe  here. 
It  provides,  during  the  period  of  the  treaty  for  the  continuing  pres- 
ence of  U.S.  military  forces  in  the  vicinity  of  the  canal,  working  co- 
operatively with,  of  course,  the  Panamanian  forces. 

Senator  Scott.  When  you  speak  of  "during  the  period  of  the 
treaty"  you  are  speaking  of  the  term  between  the  time  that  the  United 
States  ratifies  the  treaty  and  the  time  when  we  completely  give  up 
control  of  the  canal.  You  are  speaking  of  that  interim  period. 

General  McAitliffe.  That  is  correct. 

Senator  Scott.  My  question  was  somewhat  different. 

General  McAuliffe.  It  would  be  perhaps  beyond  the  specified  pe- 
riod of  the  new  treaty. 

Senator  Scott.  General,  would  General  Torrijos?  government  be 
in  difficulty  politically  in  your  judgment — and  I  am  asking  you  a 
political  question.  Again,  you  have  three  stars  on  your  shoulders.  I 
would  like  you  to  respond  by  expressing  a  personal  opinion.  Would 
the  present  Government  of  Panama  be  in  difficulty  if  the  treaty  was 
not  ratified  ? 

General  McAuliffe.  I  would  say  the  answer  to  that — and  again, 
this  is  a  personal  view   from  my  own  observations  and  from  my 
own  knowledge  of  the  scene — is  that  the  present  Government,  or  in- 
deed any  Panamanian  Government,  could  be  in  trouble  if  a  new 
treaty  were  not  ratified. 

The  reason  I  say  that.  Senator,  is  that  there  is  a  very  widespread 
and  emotional  support  for  a  new  treaty  throughout  Panama.  In  other 
words,  you  find  this  almost  anyplace  that  you  will  go  in  Panama.  The 
people  really  feel  that  now  is  the  time  to  start  taking  over  this  canal. 

It  may  be,  as  I  had  the  benefit  of  listening  to  some  of  the  question- 
ing of  Governor  Parfitt,  that  the  Torrijos  government  has  made  this 
a  propaganda  objective.  Nevertheless,  it  is  there.  I  believe  that  the 
Panamanian  people  strongly  feel  the  need  for  a  new  treaty  and  they 
want  their  Government  to  go  get  it. 

Senator  Scott.  General,  let  me  ask  you  another  question.  Again, 
I  would  like  your  personal  opinion.  Do  Panamanians  have  the. man- 
agerial ability  to  operate  the  canal  ? 

General  McAuliffe.  I  honestly  cannot  answer  that  one  with  any 
validity,  Senator.  I  know  that  some  great  managerial  skill  is  neces- 
sary to  operate  that  canal,  but  I  really  am  out  of  my  element  to  make 
a  judgment  of  that  nature. 

Senator  Scott.  I  will  not  pursue  it  further.  General. 
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Sometimes  I  am  advised  that  members  of  the  military,  when  they 
are  stationed  in  a  foreign  land,  work  with  citizens  of  the  area  where 
they  are  stationed.  They  have  various  civic  projects,  and  maybe  work 
with  schools  or  orphanages,  and  generally  try  to  be  helpful  to  the 
people  in  the  land  where  they  are  stationed.  Does  your  command  par- 
ticipate in  any  matters  of  this  nature  ? 

General  McAuliffe.  It  has  and  it  does,  although  over  the  last  couple 
of  years  these  kinds  of  visible  projects  within  Panama  have  been  very 
limited. 

Senator  Scott.  Has  that  been  discouraged  ?  Have  activities  of  that 
nature  been  discouraged  by  Panamanians  ? 

General  McAuliffe.  I  can  say  specifically  that  it  has  been  dis- 
couraged by  the  Panamanian  Government.  The  Panamanian  people 
and  the  people  who  run  those  orphanages  and  schools  want  this  civic 
action  work  to  continue  very  much,  but  it  has  been  curtailed  quite 
appreciably  by  the  Panamanian  Government  in  the  time  that  I  have 
been  in  command  there. 

MILITARY    FORCE    OF    PANAMA 

Senator  Scott.  Thank  you,  sir. 

Now  General,  what  size  military  force  does  Panama  have? 

General  McAuliffe.  The  Panamanian  Guardia  Nacional,  or  Na- 
tional Guard,  totals  some  8,000  in  strength.  It  is  proportioned  so  that 
approximately  25  percent  of  that  is  what  I  would  describe  as  a  "tacti- 
cal force."  It  is  a  tactically  capable  force.  When  we  are  talking  about 
a  cooperative  defense  arrangement  we  are  really  talking  in  terms  of 
that  25  percent  that  could  assume  some  tactical  defensive  functions. 

The  rest  of  the  Guardia  Nacional  is  assigned  police  duties  and 
administrative  duties  of  various  kinds.  They  are  deployed  throughout 
the  nation. 

Senator  Scott.  What  sort  of  a  navy  does  Panama  have  ? 

General  McAuliffe.  A  very  small  one,  sir.  The  strength  is  about 
200  in  manpower.  The  number  of  boats  is  11.  They  are  patrol  craft 
and  a  number  of  amphibious-capable  ships. 

Senator  Scott.  What  sort  of  an  air  force  do  they  have? 

General  McAuliffe.  A  very  small  one  also.  Again,  the  personnel 
strength  is  a  little  over  200,  and  they  have  a  total  of  33  aircraft.  Most 
of  these  aircraft  are  cargo  types.  There  are  some  helicopters,  including 
some  U.S.  UH-1  model  helicopters  which  Panama  has  purchased  in 
recent  years. 

Senator  Scott.  When  you  speak  of  the  National  Guard  they  do  not 
have  an  army  separate  and  apart  from  the  National  Guard,  do  they  ? 

General  McAuliffe.  No,  sir.  There  is  one  general  staff.  Of  course, 
the  commander  is  General  Torrijos.  Then  you  will  find  that  the  navy 
and  the  air  force  elements  really  report  through  that  same  general 
staff  to  General  Torrijos. 

Senator  Scott.  I  believe  that  roughly  the  population  of  the  country 
of  Panama  is  1.5  to  1.6  million  people,  or  something  in  that  nature.  Do 
you  have  a  more  accurate  figure  ? 

General  McAuliffe.  Yes,  it  is  about  1.7  million  people. 

Senator  Scott.  Do  you  know  whether  the  United  States  has  pro- 
vided any  military  equipment  for  the  country  of  Panama  in  recent 
years  ? 
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General  McAuliffe.  In  recent  years  we  have  provided  military 
equipment  under  the  provisions  of  Foreign  Military  Sales  Act. 

Senator  Scott.  Have  we  provided  some  tanks  for  the  Panamanian 
military  ? 

General  McAuliffe.  No,  not  exactly.  I  believe  that  the  vehicles  that 
you  refer  to  are  what  I  would  call  armored  cars.  They  are  the  V-150 
armored  car.  Panama  has  purchased  these. 

"Senator  Scott.  Could  you  describe  that  a  little  better  for  the  record  ? 
What  sort  of  vehicle  is  that  ? 

General  McAuliffe.  It  is  a  wheeled  vehicle  capable  of  cross  country 
movement.  It  does  have  a  very  light  armor  plating  on  it  capable  of 
withstanding,  I  would  say,  small  arms  fire  but  nothing  larger  than 
that. 

Senator  Scott.  Do  you  know  roughly  how  many  such  vehicles  have 
been  provided  over  the  last  several  years  ? 

General  McAuliffe.  The  number  is  16. 

Senator  Scott.  General,  I  Avould  like  to  ask  about  three  questions 
here  that  I  posed  to  the  Governor.  I  would  just  like  to  have  you  express 
your  own  personal  views  as  distinguished  from  any  official  views.  I 
would  like  your  views  as  an  individual  and  as  a  general  officer  with 
long  military  experience. 

Do  you  have  any  concern  that  Panama  might  fall  into  Communist 
hands  if  the  United  States  turned  complete  control  over  to  the  Pana- 
manian Government  ?  This  is  if  we  were  out  of  the  picture  entirely. 

Genera]  McAuliffe.  If  we  were  out  of  the  picture  entirely  ? 

My  answer  would  have  to  depend  on  whether  the  scenario  would  be 
in  the  near  future  or  the  distant  future. 

I  will  have  to  say  that  in  the  near  future  I  would  question  its  fall- 
ing into  Communist  hands.  I  am  aware  that  there  are  certain  Com- 
munist influences  or  Communist  representation  in  the  country.  How- 
ever, I  also  am  aware  that  it  has  very  little  support  throughout  the 
country.  So  if  you  are  talking  about  Communist  inroads  in  the  kind 
of  situation  that  we  have  there  now — assuming  that  we  would  pull 
out  our  forces  and  whatnot — I  would  be  hard  pressed  to  say  that  that 
would  be  the  case. 

My  judgment  is  that  instead  you  would  have  perhaps  a  continua- 
tion of  the  kind  of  nationalist-socialist  leaning  government  that  is  rep- 
resented by  Torrijos. 

It  is  very  difficult  for  me  to  project  this  down  the  road.  According 
to  the  treaty  scenario  as  I  understand  it  now,  we  would  have  U.S. 
forces  and  U.S.  influence  there  for  the  period  of  the  treaty.  What  that 
would  be  looking  like  at  the  end  of  that  time  I  do  not  know.  You  are 
projecting,  let's  say,  early  into  the  next  century  here.  I  just  do  not 
know. 

What  I  am  saying  to  you.  Senator,  is  that  the  Communist  threat  is 
not  a  real  threat  in  Panama,  in  my  judgment. 

Senator  Scott.  Let  me  pose  the  question  in  this  way.  I  have  been 
told  that  General  Torriios  himself  is  not  at  this  time  a  Communist. 
However,  I  have  been  told  by  various  sources  that  he  does  have  some 
advisers  who  are  Communists,  and  that  this  is  general  knowledge 
among  the  people  of  Panama. 

In  your  personal  opinion,  and  in  your  personal  judgment,  do  you 
believe  that  is  correct  or  incorrect  ? 
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General  McAuliffe.  To  the  best  of  my  own  knowledge — and  I 
might  add  that  this  is  not  corroborated  information — I  believe  that 
there  are,  around  General  Torrijos,  some  individuals  who  if  not  out- 
right Communists  certainly  are  Communist  sympathizers. 

If  I  may,  there  are  also  men  who  range  to  the  other  end  of  the  spec- 
trum. I  am  talking  about  anti-Castro  Cubans  and  pure  out-and-out 
Panamanian  nationalists  who  do  not  at  all  espouse  the  Communist 
line. 

I  will  also  say  that  within  the  Guardia  Nacional  there  is  absolutely 
no  evidence  of  Communist  leanings.  In  fact,  it  is  to  the  reverse. 

Senator  Scott.  You  are  speaking  of  the  military  as  distinguished 
from  the  political  leaders  of  the  country  ? 

General  McAuliffe.  Correct. 

Senator  Scott.  It  is  my  understanding  that  General  Torrijos  did 
take  over  from  a  lawful  Government.  I  have  been  advised  that 
Panama  has  a  history  of  instability  as  a  Government  and  one  of  the 
military  papers,  called  "Military  Review,"  which  is  a  professional 
journal  of  the  U.S.  Army,  said  that  General  Torrijo's  coup  gave 
Panama  its  59th  Government  in  70  years. 

With  your  knowledge  of  Panama  would  you  agree  or  disagree  that 
the  history  of  Panamanian  Government  has  been  one  of  change  and 
instability  ? 

General  McAuliffe.  Yes.  I  cannot  verify  the  59  changes.  I  also 
heard  the  Governor's  testimony  as  to  the  59  and  I  agree  with  him. 
Some  of  those  were  not  really  legitimate,  full-blown  changes  of 
government. 

There  has  been  considerable  turbulence  on  the  political  scene  in 
Panama  over  the  years. 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

STATUS    OF   FORCES    AGREEMENT    CONTEMPLATED 

Senator  Allen.  General  McAuliffe,  you  pointed  out  that  if  the 
treaty  is  entered  into  there  would  be  no  more  Canal  Zone.  I  am  sure 
that  is  true  if  we  incorporate  it  into  Panama. 

Do  you  envision  a  status  of  forces  treaty  that  would  authorize  us 
to  maintain  a  defense  force  there  in  what  was  formerly  the  Canal 
Zone? 

General  McAuliffe.  Yes  sir,  I  do. 

Senator  Allen.  Would  that  be  part  of  this  Panama  Canal  Treaty? 

General  McAuliffe.  That  I  am  not  100  percent  sure  of,  but  if  it  is 
not  part  of  the  treaty  it  is  going  to  be  a  parallel  agreement  that 
would  be 

Senator  Allen.  Executed  simultaneously  ? 

General  McAuliffe.  Exactly.  I  have  to  defer  to  the  negotiators  on 
that  one.  I  simply  do  not  know  precisely. 

However,  I  do  know  that  a  status  of  forces  agreement  is  contem- 
plated and  has  been  worked  on  by  both  sides. 

Senator  Allen.  Without  that  we  would  be  just  interlopers  there, 
would  we  not  ? 

General  McAuliffe.  Yes.  I  fee]  very  strongly  that  we  must  have 
a  status  of  forces  agreement.  The  premise  on  which  1  am  going  is  that 
one  is  being  negotiated,  and  that  indeed  it  makes  provisions  for  the 
protection  of  our  military  people  and  their  dependents,  to  include  the 
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Defense  Department  civilians  and  their  dependents.  It  would  give 
the  same  protections  that  we  have  in  other  countries  of  the  world. 

Senator  Allen.  What  is  the  mission  of  your  Southern  Command — 
of  which  you  are  Commander-in-Chief  ? 

General  McAuliffe.  The  principal  mission,  sir,  is  that  of  defending 
the  Panama  Canal  and  the  Canal  Zone.  I  have  a  number  of  other 
missions  which  relate  to  our  security  assistance  activities  in  the  coun- 
tries of  Latin  America.  This  excludes,  generally,  the  Caribbean 
countries,  but  with  some  clarification  there  is  the  Dominican  Republic. 
In  any  case,  we  have  security  assistance  responsibilities  in  these  coun- 
tries. 

We  have  a  responsibility  for  military  representation  in  these  coun- 
tries. Also,  of  course,  I  have  a  number  of  secondary  missions  which 
include  being  prepared  to  provide  disaster  relief  when  needed,  as 
happened  a  year  and  a  half  ago  in  Guatemala,  for  example,  and  a 
search  and  rescue  capability  which  is  exercised  almost  daily — if  not 
in  Panama,  then  in  the  countries  nearby. 

Senator  Allen.  I  assume,  then,  that  if  you  concluded  that  you  were 
unable  to  perform  the  mission  of  defending  the  Panama  Canal  you 
would  so  report  to  the  Pentagon,  would  you  not  ? 

General  McAuliffe.  Absolutely.  To  the  Joint  Chiefs  of  Staff. 

Senator  Allen.  Have  you  made  any  such  report  since  you  have 
been  assigned  there  ? 

General  McAuliffe.  No,  sir. 

Senator  Allen.  I  would  assume,  then,  that  you  feel  that  you  are 
adequately  equipped  and  manned  to  perform  that  mission. 

General  McAuliffe.  Again,  if  I  may,  Mr.  Chairman  my  answer 
is  dependent  upon  the  threat  scenario.  However,  under  the  kind  of 
threat  scenarios  that  I  see  today  or  in  the  immediate  future  I  can  tell 
you  that  I  have  an  adeqaute  force  to  carry  out  this  defense  mission. 

Senator  Allen.  Should  you  not  be  prepared  not  for  just  routine  de- 
fense, but  for  any  emergency  ?  We  have  seen  our  various  bases  attacked 
in  the  past  by  enemy  nations.  Should  we  not  be  able  to  react  success- 
fully to  any  conditions? 

General  McAuliffe.  I  can  assure  you,  Mr.  Chairman,  that  we  are 
well  trained  and  prepared  to  react  to  any  contingency.  Just  to  clarify 
my  statement  about  needing  reinforcements,  let  me  say  that  my  forces 
are  able  to  react  and,  I  think,  do  an  adequate  job  of  defending.  How- 
over,  sooner  or  later  in  an  emergencv  period  that  relatively  small 
force  may  be  over-committed.  Hopefully,  within  those  couple  of  days 
or  whatever  period  of  time  we  may  be  talking  about  we  might  be  able 
to  bring  in  additional  forces  to  help  meet  the  requirement. 

Senator  Allen.  Governor  Parfitt  suggested  that  a  poll  that  had 
been  taken  among  the  employees  showed  that  some  62  percent  of  the 
American  people  there  stated  that  they  would  leave  Panama  in  the 
event  that  this  treaty  should  be  executed.  Would  that,  then,  indicate 
that  in  time  all  of  our  employees  would  be  moved  out  and  that  the 
Panamanians  would  take  over  altogether? 

General  McAuliffe.  Mr.  Chairman,  I  really  feel  that  I  cannot 
make  a  judgment  on  that  particular  issue.  I  do  want  to  clarify  this: 
There  is  very  little  talk  about  leaving  the  Canal  Zone  occurring 
among  the  Department  of  Defense  employees  there. 

The  reason  for  it  is  that  they  expect  to  be  protected  under  a  status 
of  forces  agreement.  That,  I  believe,  is  the  major  difference. 
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I  UMAX    RIGHTS 


Senator  Allex.  Those  not  protected  by  a  status  of  forces  treaty — 
those  who  are  U.S.  Civil  Service  employees — would  be  subject  to  die 
dictator's  general  rule  in  Panama,  is  that  correct? 

General  McAuliffe.  It  is  difficult  and  almost  impossible  for  me 
to  answer  that  question,  Mr.  Chairman.  The  reason  I  say  that  is  that 
the  nervousness  of  the  employees  of  the  canal  operating  company  is 
well  known.  The  negotiators  are,  in  my  judgment,  trying  to  do  some- 
thing about  this.  They  are  trying  to  work  in  some  protections  for 
them  in  the  treaty.  I  simply  have  no  idea  as  to  how  successful  they 
are  in  this  regard. 

Senator  Allex.  With  our  great  concern  for  human  rights  in  this 
country  and  other  countries,  should  we  not  be  concerned  about  whether 
or  not  the  American  people  located  there  would  be  accorded  the  human 
rights  that  we  stand  for? 

General  McAuliffe.  By  all  means;  yes,  sir. 

Senator  Allex.  Would  that  be  a  part  of  the  treaty? 

General  McAuliffe.  I  would  certainly  hope  that  it  would  be.  I 
have  no  personal  knowledge  as  to  whether  it  will  be.  I  am  sure  that 
something  is  being  done  toward  that.  I  just  do  not  know  how  much. 

Senator  Allex.  How  long  have  you  been  in  your  present  command  I 

General  McAuliffe.  Two  years,  sir. 

Senator  Allex.  During  that  time  have  you  called  on  the  Pentagon 
to  beef  up  your  forces  at  the  canal? 

General  McAuliffe.  Yes  for  training,  but  no  for  an  emergency. 
We  do,  for  example,  run  a  jungle  operations  training  center  which 
takes  battalions  out  of  the  United  States,  brings  them  into  the  Canal 
Zone,  and  gives  them  roughly  a  month's  training  in  the  jungle  and 
then  returns  them  to  their  units.  You  might  regard  that  as  a  rein- 
forcement. I  regard  it  as  training.  That  is  why  I  answered  your  ques- 
tion the  way  I  did. 

Senator  Allex.  There  has  been  no  substantial  beefing  up  of  your 
ability  to  defend  the  canal? 

General  McAuliffe.  No,  sir. 

Senator  Allex.  That  is  in  the  2  years  you  have  been  there  ? 

General  McAuliffe.  That  is  correct. 

Senator  Allex.  Thank  you  very  much. 

Senator  Hatch  ? 

Senator  Hatch.  Has  the  Army  made  any  studies  or  has  it  proposed 
to  transfer  any  military  facilities  from  the  zone  to  Panama  or  to  the 
Panamanians  prior  to  the  effectuation  of  the  treaty? 

General  McAuliffe,  I  did  not  hear  you,  Senator.  Did  you  say. 
"Has  the  Army  proposed  this  V 

Senator  Hatch.  Has  the  Army  made  any  studies  or  has  it  pro- 
posed to  transfer  any  military  facilities  from  the  zone  to  Panama 
prior  to  the  treaty. 

General  McAuliffe.  No  sir,  there  have  been  no  studies  to  my  knowl- 
edge on  this  subject. 

Senator  Hatch.  There  have  been  some  rumors  of  the  transfer  of 
the  Albrook  Field.  The  Old  France  Airfield,  as  well,  was  already  trans- 
ferred, as  I  understand  it. 
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General  McAuliffe.  Yes,  sir.  The  France  Field  transfer  was  done 
some  time  ago.  Incidentally,  generally  speaking,  our  military  reserva- 
tions in  the  Canal  Zone  are  held  on  a  lease  from  the  Canal  Zone  Gov- 
ernment. Therefore,  when  we  are  talking  about  a  transfer  in  terms  of 
our  military  areas,  we  simply  transfer  it  back  to  the  Canal  Zone  Gov- 
ernment. Then  if  there  is  any  transfer  to  the  Panamanian  Government 
it  is  handled  through  that  channel. 

Let  me  say  regarding  Albrook  that  there  is  no  plan  to  turn  it  over. 
I  do  happen  to  know  that  the  future  status  of  Albrook  is  one  that  has 
been  given  considerable  attention  by  the  negotiators.  I  do  not  know 
how  that  is  coming  out. 

Senator  Hatch.  Do  you  know  of  any  U.S.  property  which  has  al- 
ready been  transferred  either  by  gift  or  lease  to  the  Panamanians 
other  than  the  equipment  and  vehicles  that  you  mentioned  ? 

General  McAuliffe.  No  sir,  I  do  not,  honestly. 

Senator  Hatch.  Has  the  idea  been  discussed  of  joint  military 
patrols  with  the  Panamanians  in  the  protection  of  the  canal? 

General  McAuliffe.  The  concept  of  joint  military  patrols  has  been 
discussed  at  least  once  in  my  time  there.  We  have  not  implemented  it. 
I  believe  that  it  has  been  discussed  one  or  more  times  in  the  past. 

Senator  Hatch.  What  is  the  size  of  the  Panamanian  military  or- 
ganization and  how  effective  is  it,  really? 

General  McAuliffe.  It  is  approximately  8,000  in  strength,  of  which 
about  25  percent  has  a  tactical  military  capability.  This  25  percent 
is  organized  into  rifle  companies. 

Let  me  say  that  within  that  tactical  military  element,  from  my  own 
observation  and  the  reports  of  others,  the  units  are  well  trained.  They 
are  physically  in  superb  condition  and  would  be  capable  of  carrying 
out  what  I  would  regard  as  small  unit  types  of  missions. 

Senator  Hatch.  Where  do  they  receive  most  of  their  equipment 
and  other  supplies,  that  is,  military  supplies  ? 

General  McAuliffe.  I  would  say  primarily  from  the  United  States. 
Once  in  a  while  you  will  hear  of  a  purchase  made  elsewhere,  but 
fundamentally  from  the  United  States  over  the  years. 

Senator  Hatch.  Is  it  mainly  through  gift  or  purchase  ? 

General  McAuliffe.  Certainly  over  the  last  several  years  it  has 
been  through  purchase.  Before  that,  I  suspect — well,  I  know — that 
there  was  certain  military  grant  materiel  given  to  Panama,  as  to  the 
other  countries  of  Latin  America. 

Senator  Hatch.  Do  you  think  it  would  be  easier  to  defend  the  canal 
from  civil  disturbances,  for  instance,  if  the  high  wire  fence  that 
formerly  was  there — I  think  it  was  removed  a  few  years  ago  from  the 
Balboa  area — were  reestablished  or  put  up?  Would  that  make  your 
job  a  little  easier? 

General  McAuliffe.  No;  it  would  not.  I  must  clarify  that.  If  there 
is  a  civil  disturbance  of  any  magnitude  that  impacts  against  the  Canal 
Zone,  the  initial  defense  requirement  rests  with  the  Governor  and  the 
Canal  Zone  Police.  In  other  words,  they  are  the  first  line,  so  to  speak, 
that  the  demonstrators  would  confront.  A  fence  probably  would  be 
helpful  to  them. 

However,  the  arrangement  is  that  when  the  requirement  exceeds  the 
capabilities  of  the  Canal  Zone  security  force,  then  the  Governor  is  au- 
thorized to  call  upon  me  to  use  military  forces. 
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The  reason  I  say  that  is  that  you  can  almost  imagine  that  the  situa- 
tion is  out  of  control  by  that  time — by  the  time  I  put  my  military  forces 
in  there.  If  there  were  a  fence,  it  probably  would  have  been  breached 
by  that  time. 

Senator  Hatch.  Has  such  a  call  ever  been  made  upon  you  or  your 
predecessors ! 

General  McAuliffe.  Not  in  the  time  that  I  have  been  here.  Of  course, 
the  well-known  riots  of  1964  brought  the  military  into  control  of  t he- 
Canal  Zone  for  law  and  order  and  protection  of  the  Canal  Zone. 

Senator  Hatch.  That  is  all,  Mr.  Chairman. 

Senator  Allex.  Thank  you  very  much,  General  McAuliffe  and  Colo- 
nel Thornton.  You  have  been  most  helpful  to  the  subcommittee  and  we 
appreciate  the  time  and  trouble  that  you  have  gone  through  to  appear 
before  this  committee.  You  have  been  most  candid  and  articulate  and 
forthcoming,  and  Ave  appreciate  the  testimony  you  have  given  us. 

Thank  you  very  much. 

General  McAuliffe.  Mr.  Chairman,  thank  you  very  much  and  thank 
you  very  much  for  your  courtesies  this  morning. 

Senator  Allex.  Senator  Gravel,  we  appreciate  your  coming  before 
the  subcommittee  to  give  us  the  benefit  of  your  views.  We  apologize 
for  the  delay  in  reaching  you,  but  you  have  seen  what  problems  we 
have  had  in  that  regard. 

We  do  look  forward  to  hearing  your  testimony,  and  you  may  proceed 
as  you  see  fit. 

TESTIMONY  OF  HON.  MIKE  GRAVEL,  A  U.S.  SENATOR,  PROM  THE 

STATE  OF  ALASKA 

Senator  Gravel.  Thank  you,  Mr.  Chairman.  I  am  very  sympathetic, 
because  I  think  you  can  recall  the  recent  testimony  you  had  before  me 
with  your  delegation.  Sometimes  you  lose  control  over  what  can  be 
accomplished  in  a  given  time  frame. 

I  have  two  facets  to  my  testimony,  Mr.  Chairman.  One — I  would 
like  to  compliment  you  and  the  committee  on  looking  into  this  area — 
is  the  constitutional  prerogatives  issue  that  exists  in  treatymaking 
powers  of  the  Executive,  the  Senate,  and  the  property  disposal  prob- 
lems and  fiscal  problems — or  rather,  not  problems,  but  prerogatives — 
and  constitutional  obligations  or  duties  of  the  House. 

I  think  that  basically  we  can  say  that  when  there  are  fundamental 
constitutional  disagreements  about  all  of  these  prerogatives,  they  are 
in  a  confrontational  political  mode.  I  say  that  in  the  highest  tone, 
because  I  think  that  that  is  desirable  in  a  democracy.  That  is  how  we 
resolve  many,  many  of  our  problems. 

I  would  iike.  Mr.  Chairman,  with  your  permission,  to  insert  my 
statement  in  the  record  as  if  read  and  merely  summarize  by  saying 
this:  that  we  could  start  with  George  Washington's  differences  with 
Thomas  Jefferson.  They  existed,  and  our  Founding  Fathers  were  very 
vocal  about  those  differences. 

George  Washington  in  dealing  with  the  Congress,  and  other  of  our 
Founding  Fathers,  in  debate  on  this  issue,  were  adamant  about  these 
treatymaking  powers  and  what  went  with  them. 

I  could  come  from  that  period  up  to  today.  However,  what  I  would 
like  to  do  is  not  read  that,  but  place  it  in  the  record. 
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I  would  like  to  say  that  it  really  comes  down  to  the  following  situa- 
tion. I  take  recourse  to  a  political  cliche,  and  that  is:  It  depends  on 
whose  ox  is  being  gored. 

Those  forces  that  would  like  to  see  the  Panamanian  treaty  thwarted 
in  the  Congress,  or  to  maintain  the  status  quo,  would  take  the  point 
of  view  that  the  House  has  got  to  get  fully  involved,  and  hopefully 
that  the  House  might  be  able  to  stop  the  treaty  if  it  cannot  be  stopped 
in  the  Senate. 

That  is  well  and  good  as  a  tactic.  I  certainly  would  not  fault  them 
in  that  regard.  If  I  had  a  similar  view  I  might  take  a  similar  position. 

I  think  when  you  talk  of  a  controversy  you  must  start  with  the  facts 
as  they  exist.  I  think  when  we  agree  on  the  facts  many  times  we  can 
dispel  any  disagreement  on  principles,  because  there  is  no  reason  to 
go  out  and  fight  the  principle  if  facts  can  solve  our  dilemma. 

I  would  now  like  to  jump  from  the  constitutional  discussion,  which 
is  more  fully  explored  in  my  statement  in  the  record. 

I  would  like  to  focus  on  an  issue  of  fact.  That  is :  What  does  the 
Panama  Canal  mean  to  us  today?  I  think  what  certainly  all  of  us 
want  to  do  is  dispel  the  emotional  aura  surrounding  this  issue  and 
focus  on  what  it  means  to  the  American  people.  Is  it  worth  exercising 
ourselves  deeply  about  the  canal  ?  Is  it  worth  hanging  onto  ?  Or,  are 
there  new  things  that  have  happened  in  society  that  might  cause  us  to 
reflect  differently  on  that  situation  \ 

It  was  a  great  surprise  to  me  when  I  went  to  Panama  and  read  many 
of  the  studies  that  the  Panama  Canal  Company  commissioned  with  a 
California  firm.  I  was  absolutely  thunderstruck  to  find  out  that  the 
Panama  Canal,  in  1972  dollars,  was  worth  only  about  $30  million  to 
the  American  people.  That  is  not  much  money  in  relative  terms.  In 
today's  situation  in  government  it  is  not  much  money  even  in  positive 
terms. 

Our  gross  national  product  in  this  country  is  about  $1.3  trillion  in 
1972  dollars.  The  value  of  the  canal  is  $30  million.  That  really  means 
that  sabotage  of  the  canal  that  there  is  great  concern  about — if  they 
blew  the  canal  up  tomorrow  there  would  be  few  citizens  in  America 
that  would  even  feel  it  economically. 

One  of  the  bones  of  contention,  of  course,  is  that  the  Panamanians 
feel  very  strongly  about  this  and  that  many  of  the  nations  of  South 
America  and  the  Third  World  have  identified  with  it.  Those  in  the 
Third  World  who  do  not  feel  kindly  toward  us  use  this  as  a  cause 
celebre  to  really  pin  our  ears  back  about  American  colonialism. 

Thereby,  in  my  mind,  we  jeopardize  our  economic  intercourse  with 
that  part  of  the  world. 

Therefore,  when  you  measure  that  $30  million  benefit — which  it  is 
worth  to  the  American  consumer — you  have  to  measure  that  against 
what  our  world  exports  are.  Last  year  they  were  in  excess  of  $120 
billion.  To  South  America  alone  those  exports  were  on  the  nature  of 
$12  billion  to  $15  billion  for  this  year.  For  the  Third  World  our 
exports  were  $38  billion. 

When  we  are  talking  about  the  American  taxpayer's  pocketb'ook — 
Mr.  Citizen  out  there,  the  money  in  his  pocket — what  we  are  talking 
about  is  fighting  for  $30  million,  which  if  it  were  not  there  would  not 
be  perceived  in  the  economy.  And  we  are  placing  in  jeopardy  $38 
billion  in  exports  and  jobs  that  go  with  that  to  the  Third  World,  and 
$12  billion  to  $15  billion  for  the  Latin  American  countries. 
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I  think  that  when  you  place  it  in  economic  perspective  like  that, 
the  present  canal,  as  we  understand  it  in  economic  terms,  is  not  all  that 
vital.  That  is  in  economic  terms. 

As  far  as  military  terms,  we  have  heard  testimony  that  it  has  had 
great  value.  It  has.  I  think  the  best  example  you  can  use  for  that  is 
that  the  canal  is  an  orifice  through  which  supplies  pass.  Therefore, 
when  you  declare  war  or  you  are  involved  in  immediate  war,  you  have 
an  emergency,  you  can  move  supplies  to  various  parts  of  the  world. 

In  our  case,  when  we  have  a  war  in  the  Pacific,  we  need  to  move 
supplies  from  the  heartland  of  our  industrial  might — the  Ohio  area. 
We  need  to  move  those  supplies  to  the  west  coast.  The  only  way  you  can 
do  that  is  with  railroads,  and  then  move  it  out  of  the  west  coast  ports. 

When  you  have  an  emergency  you  do  not  have  the  time  to  take  3 
years  to  double  your  railroad  system  or  to  double  your  port  capacities. 
In  point  of  fact,  when  you  are  dealing  with  munitions  in  a  war,  we 
only  have  one  west  coast  port  that  can  handle  munitions. 

What  do  we  do  ?  In  the  Second  World  War,  the  Korean  war,  and  the 
Vietnam  war  we  rapidly  opened  the  orifice  of  the  Panama  Canal.  We 
were  very  fortunate  during  those  wars  because  the  canal  is  very  sub- 
ject to  sabotage.  It  is  almost  impossible  to  protect  totally  against 
sabotage. 

We  were  able  to  use  that  orifice  effectively.  Hopefully  we  could  use 
that  orifice  in  the  future. 

However,  there  has  been  a  limitation  from  the  military  point  of 
view.  That  is,  of  course,  the  limitation  on  the  structural  size  of  the 
canal.  That  has  impeded  our  ability  to  move  our  aircraft  carriers.  What 
we  have  to  do  when  we  have  a  crisis  is  to  send  the  aircraft  carrier  task 
force  through  the  canal  except  for  the  aircraft  carrier,  and  that  we 
have  to  jeopardize  the  carrier  by  sending  it  around  Cape  Horn  to  get 
it  into  the  Pacific. 

The  rest  of  the  task  force,  in  which  we  have  a  sizable  investment, 
lies  idle  until  the  aircraft  carrier  catches  up  with  it.  Then  they  all 
march  out  to  do  their  duty  in  the  Pacific. 

Obviously,  that  is  not  a  very  sound  situation.  It  has  caused  us  to  work 
a  two-ocean  fleet  type  of  situation. 

Let  me  summarize:  One,  the  canal  can  be  easily  sabotaged:  two, 
it  is  not  all  that  valuable  to  us  economically;  and  three,  in  point  of 
fact,  when  we  do  turn  it  over  to  the  Panamanians,  if  we  do,  at  the 
year  2000  we  will  essentially  be  giving  them  an  obsolete  canal.  Not  only 
will  the  size  of  it  have  aggravated  its  situation,  but  there  is  a  cap 
limit  on  what  you  can  flush  through  the  Panama  Canal.  Every  time 
you  open  a  lock  you  flush  out,  with  the  vessel  in  question,  52,000,000 
gallons  of  water.  The  limitation  on  how  much  you  can  flush  through 
the  Canal  is  the  amount  of  rainfall  over  the  nation  of  Panama. 
Therefore,  there  is  an  upper  limit. 

In  my  visit  to  the  canal  with  the  Canal  Company  officials  and 
economists,  what  I  was  unusually  struck  by  was  their  interest  in  me 
as  a  Senator  from  the  State  of  Alaska.  They  asked  me  about  the  oil 
that  is  going  to  be  coming  through  the  Panama  Canal. 

In  fact,  that  is  the  biggest  thing  economically  that  is  going  on  in 
the  Panama  Canal.  It  is  going  to  be  the  oil  that  is  going  to  be  coming 
out  of  the  Alaska  pipeline  that  is  going  to  be  forced  through  the 
Panama  Canal  because  we  are  not  going  to  permit  any  swaps  to  take 
place  with  Japan.  Therefore,  it  is  going  to  be  forced  through  the 
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Panama  Canal.  It  is  going-  to  get  to  the  American  consumers  on  the 
gulf  coast,  primarily,  and  to  some  degree  on  the  east  coast  of  the 
United  States,  at  an  exorbitant  cost  for  the  very  simple  reason  that 
you  come  down  with  tankers  to  Balboa,  you  unload  the  tanker  at 
Balboa  and  put  it  into  a  65,000  dead- weight  ton  tanker  and  run  that 
tanker  through  the  Panama  Canal,  and  then  run  that  tanker  up  to  the 
east  coast  of  the  United  States  or  into  the  gulf  coast  of  the  United 
States. 

That  is,  of  all  the  possibilities  of  moving  oil  from  Alaska,  one  of 
the  more  expensive  ways  of  getting  that  oil  to  the  consumer. 

Obviously,  when  these  people  in  the  Panama  Canal  Company  were 
talking  to  me  about  the  importance  of  the  canal  for  moving  Alaskan 
oil,  I  was — because  of  my  knowledge  of  what  is  going  on  in  Alaska — 
one  step  ahead  of  them.  We  are  drilling  in  the  Gulf  of  Alaska  right 
now.  The  sedimentary  basin  in  the  Gulf  of  Alaska  is  almost  the  size 
of  the  entire  Middle  East  put  together. 

If  we  were  to  be  fortunate  enough  to  find  some  oil  in  the  Gulf  of 
Alaska,  that  is  oil  that  would  not  have  to  go  through  the  Alaska 
pipeline.  That  is  oil  that  would  be  at  tidewater. 

If  we  look  at  the  chart  over  here,  if  I  could  just  step  to  it.  you  come 
to  one  very  important  perception  of  what  the  situation  is  that  exists  in 
this  country.  This  is  a  chart  put  out  by  the  Commerce  Committee  of 
every  single  pipeline  in  the  United  States — gas  lines  and  oil  lines. 
What  you  can  see  is  that  it  is  essentially  a  structure  like  this.  It  rims 
from  the  Mid-South  up  to  the  Eastern  part  of  the  United  States. 

The  reason  for  it  is  very  simple.  This  is  where  oil  and  gas  was  dis- 
covered historically  in  the  United  States.  That  oil  and  gas  was  moved 
to  the  industrial  heartland  of  the  United  States  as  energy . 

That  has  shifted  with  the  pipeline  in  Alaska  and  with  the  discov- 
eries in  Alaska.  That  new  area  is  up  here.  So  you  have  got  a  very  sim- 
ple choice.  What  do  you  do?  Do  you  bring  the  oil  to  the  west  coast  of 
the  United  States  and  build  a  new  infrastructure  system  going  across 
the  United  States  where  one  does  not  exist,  and  to  some  degree  render 
obsolete  the  infrastructural  system  down  in  Texas.  Louisiana.  Ala- 
bama, Mississippi,  and  Florida,  and  the  infrastructure  system  that 
goes  across  Tennessee,  Arkansas,  and  all  those  areas  ?  Is  that  what  we 
do? 

That  is  a  question  that  is  before  the  Nation  today.  Do  we  rebuild 
this  infrastructure  coming  this  way  ? 

We  will  use  some  of  this,  because  we  will  sort  of  backwash  the  stuff 
in. 

Let  me  show  you  on  this  chart  here.  You  have  the  Alaska  pipeline 
here.  You  have  this  yellow  line  here,  which  is  a  pipeline  that  is  in 
existence  today.  It  is  called  the  transmountain  pipeline.  There  is  a 
proposal  by  Arco — Atlantic  Richfield — that  they  would  move  oil 
through  that  pipeline. 

Presently,  the  oil  flows  this  way.  through  Canada,  coming  from 
Canada.  Their  proposal  is  to  move  oil  from  there  to  Edmonton  in  the 
existing  system  that  would  go  to  the  northern  tier  refineries. 

The  capacity  of  that  line  would  be  enough  to  satisfy  all  of  these 
northern  tier  refineries,  so  there  would  be  no  need  to  build  new  infra- 
structures, because  if  they  get  Government  permits  to  do  this  they  can 
satisfy  the  needs  without  building  any  more  pipelines. 
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There  is  another  application  for  a  pipe  system  to  move  oil  to  mar- 
ket. That  is  the  pipeline  system  that  Sohio  has  applied  for  which 
would  bring  Alaskan  oil  into  Long  Beach.  The  oil  would  move  from 
Long  Beach  in  a  new  constructed  pipeline — which  is  about  300  miles 
of  construction  all  told — into  the  Redlands;  into  Redlands,  Calif. 
There  they  have  two  gas  lines  that  are  owned  by  El  Paso. 

Each  one  of  these  gas  lines  has  a  capacity  of  500,000  barrels  a  day, 
meaning  a  total  capacity  of  a  million  barrels  a  day. 

If  Sohio  were  to  get  approval  of  that — and  they  have  already  spent 
$20  million  doing  their  homework  in  this  regard — they  could  move 
oil — a  million  barrels  a  day,  potentially — from  Long  Beach  to  Mid- 
land, Tex.,  which  would  put  it  into  existing  pipeline  systems  and 
would  get  it  as  high  up  as  Chicago  and  into  the  Mississippi  area. 

This  means  that  you  could  bring  oil  from  Alaska  down  into  this 
system  and  get  it  to  Chicago  cheaper  than  you  could  have  had  you 
built  a  pipeline  across  Canada,  which  of  course  was  a  tactical  consid- 
eration at  the  time  that  we  approved  the  Alaska  pipeline. 

What  I  have  here — incidentally,  this  pipeline  is  in  deep  jeopardy, 
because  there  is  new  discovery  of  gas  and  oil  down  by  the  Yucatan  in 
Mexico.  There  have  been  meetings  between  the  President  of  Mexico 
and  the  Governor  of  California.  They  have  talked  of  trying  to  sell 
gas  to  the  Los  Angeles  market,  which  is  very  important  to  Los  Angeles 
because  they  have  a  clean  air  problem. 

They  have  delayed  approval  of  this  Sohio  project  because  of  that. 
If  that  is  the  case,  then  it  means  that  you  would  bring  oil  up  through 
Mexico — or  rather,  gas — into  Texas.  It  would  come  across  the  existing 
system  into  Los  Angeles.  You  would  step  down  to  Mexico  again,  and 
Mexico  could  move  its  gas  from  Yucatan  into  the  northern  Baja  area 
at  a  very  economic  cost.  They  could  probably  sell  natural  gas  to 
southern  California  cheaper  than  they  could  buy  Alaskan  natural  gas. 

Therefore,  we  would  be  at  a  loss  to  fault  them  if  the  State  of  Cali- 
fornia chose  this  alternative.  However,  if  they  do  choose  that  alterna- 
tive it  will  mean  that  we  still  will  have  to  find  a  way  to  get  our  oil  to 
market. 

If  you  will  notice  this  blue  line  here,  it  represents  the  capacity  of 
the  Alaska  pipeline  at  this  first  stage,  which  is  1,200,000  barrels  a  day. 
You  will  notice  that  some  of  it  goes  to  the  west  coast  and  some  of  it 
goes  to  the  Panama  Canal.  This  squiggly  line  here  through  the  canal 
means  inefficiency.  It  is  not  a  good  price. 

The  red  line  represents  the  discovery  in  2  to  5  years  of  an  additional 
2  million  barrels  a  day.  The  white  line  represents  the  discovery  in  5  to 
10  years  of  yet  another  2  million  barrels  a  day. 

What  I  am  supposing— and  I  think  it  is  a  very  conservative  as- 
sumption—is that  we  would  have,  in  10  years,  5  million  plus  barrels 
a  day  coming  out  of  Alaska,  with  no  infrastructural  system  to  get  it 
to  the  central  part  of  the  United  States,  where  it  is  needed.  Then  we 
have  the  question  of  how  we  will  get  it  there. 

When  I  cam  back  from  Panama  I  studied  the  commission  studies 
about  the  various  alternatives  for  a  sea  level  canal.  I  came  upon, 
fortunately,  a  study  made  by  the  State  of  California  in  relationship 
to  that  Sohio  project.  Thev 'had  contracted  with  Arthur  D.  Little  to 
determine  the  cost  of  moving  oil  across  the  United  States. 
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They  studied  several  projects.  I  have  pulled  out,  in  chart  form  here, 
representative  projects  in  question. 

That  would  be  the  Guatemalan  line,  which  is  in  this  area  here.  It  is 
very  difficult  to  see.  It  is  that  little  red  line  there  across  Guatemala. 

The  northern  tier  pipeline,  which  is  this  line  here,  would  get  oil 
into  this  system,  but — as  I  stated — we  could  satisfy  those  refineries 
there  with  existing  pipelines. 

This  is  a  comparison  with  the  Sohio  line. 

They  also  make  a  comparison  of  going  around  the  cape,  and  they 
make  a  comparison  of  going  through  Panama  under  present  situations. 

The  lowest  you  come  up  with  as  a  cost  of  getting  oil  to  the  gulf  coast 
and  to  the  Chicago  area,  and  of  course  to  the  east  coast  of  the  United 
States  and  the  Xew  York  area,  is  the  Sohio  project,  which  is  $2.06  a 
barrel. 

We  asked  the  Arthur  D.  Little  Co. — since  at  that  time  I  had  a  gut 
feeling  that  if  we  were  able  to  use  supertankers  this  might  be  more  eco- 
nomical— to  make  a  computer  run  using  the  same  model  that  they  used 
in  their  pipeline  study. 

They  did.  The  results  were — much  to  my  surprise  and  much  to  my 
happiness  in  one  sense — that  you  could  move  oil  through  a  sea-level 
canal — which,  as  I  mentioned,  the  American  taxpayers  have  already 
spent  $22  million  to  study.  Through  that  canal  you  could  run  Alaska's 
oil  and  save  the  consumers  50  cents  a  barrel  on  average. 

That  means  that  for  the  Prudhoe  Bay  discovery  it  will  mean  to  the 
American  consumer  a  savings  of  $5  billion.  Graphically,  that  means 
the  little  red  line  there  represents  another  $5  billion  and  the  white  line 
there  still  another  So  billion.  Just  on  projected  discoveries  it  will  mean 
$15  billion  to  the  American  consumers. 

As  you  know,  the  sea-level  canal  study  said  that  the  canal  would 
cost  about  $2.8  billion. 

You  can  begin  to  get  a  sense  of  where  our  enlightened  self-interest 
lies  with  respect  to  Panama. 

The  route  chosen  by  the  sea-level  canal  commission  was  a  route  10 
miles  to  the  west  of  the  existing  canal.  It  would  be  50  miles  in  length, 
and  it  could  be  built  to  handle  265.000  dead-weight  ton  tankers,  which 
is  the  largest  vessel  for  which  I  have  calculated  costs.  My  figures  show 
that  you  could  move  oil  to  the  marketplace  for  $1.75  a  barrel  with  such 
tankers.  That  is  cheaper  than  any  of  the  pipeline  systems  projected 
there — even  those  that  are  in  place. 

What  this  means  in  savings  is  apparent.  That  is  just  oil.  When  you 
talk  about  natural  gas  you  are  well  aware  of  the  fact  that  in  the 
Carolinas  area  and  in  our  part  of  the  country  and  in  Georgia — and  I 
mean  our  part  of  the  country  right  here  in  Washington — we  have  con- 
tracts that  have  been  negotiated  with  Algeria  to  supply  LXG.  We  are 
negotiating  for  the  Xew  York  area  and  Xew  England  for  contracts 
with  the  Soviet  Union. 

From  the  figures  that  I  have  seen  you  could  bring  Soviet  gas  into 
the  east  coast  of  the  United  States  cheaper  than  you  could  bring  in 
Alaskan  gas — to  the  east  coast  of  the  United  States. 

Therefore,  if  we  have  made  those  decisions — which  we  already  have 
to  some  degree — on  sheer  economic  terms  we  would  be  dependent  for  a 
sizable  portion  of  natural  gas  on  the  east  coast  of  the  United  States  on 
two  interesting  countries — that  would  be  the  Soviet  Union  and  Algeria. 
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Obviously,  it  would  make  sense,  since  the  only  other  source  under  the 
American  flag  of  LNG  is  the  State  of  Alaska,  which  we  are  presently 
shipping  to  Japan — it  would  be  a  good  insurance  policy  to  be  able  to 
move  some  of  our  LNG  tankers  through  a  new  sea-level  canal.  We  can- 
not move  these  tankers  through  the  present  Panama  Canal.  Therefore, 
obviously  that  would  be  a  good  insurance  policy  to  have. 

The  fact  is,  a  sea  level  canal  would :  One,  give  you  that  insurance  to 
protect  the  economic  infrastructure  of  the  east  coast ;  two,  it  would  get 
oil  to  the  American  consumer  at  a  sizable  economic  benefit  to  the  con- 
sumer; and  three,  the  military  benefit  would  be  substantial  because 
unofficially  people  who  are  in  the  Navy  who  are  in  the  know  tell  me 
that  having  the  sea-level  canal  would  be  the  equivalent  of  having  an 
additional  nuclear  aircraft  carrier  task  force.  A  task  force  of  that 
nature  costs  about  $20  billion. 

I  would  guess  that  if  we  were  able  to  update  the  1970  study  it 
would  take  about  $7  million.  I  have  a  letter  from  the  Corps  of  En- 
gineers to  that  effect.  We  could  study  the  economics  of  it.  We  could 
do  a  proper  EIS.  We  could  also  do  a  new  engineering  study  to  finally 
determine  what  it  would  cost  to  do  a  sea  level  canal.  I  would  guess  that 
the  final  cost  would  probably  come  out  to  about  $10  billion  if  you 
began  construction  in  1981.  You  could  finish  it  in  1986  or  1987  if  you 
chose  to. 

Interestingly  enough,  if  you  discovered  oil  today  in  the  Gulf  of 
Alaska,  right  in  this  area,  you  would  have  a  leadtime  of  about  6  to  7 
yeara  to  get  that  oil  even  in  a  position  to  get  it  to  market. 

Therefore,  the  times  can  coincide  very,  very  interestingly.  We 
might  see  what  is  the  best  environmental  solution  to  this  whole  prob- 
lem. That  would  be  through  a  sea-level  canal. 

The  study  of  1970 — and  incidentally,  that  study  was  favorable — 
was  based  upon  various  projections  of  traffic.  They  did  not  anticipate 
anything  like  the  traffic  I  am  talking  about.  I  am  only  talking  about 
oil  and  gas.  I  am  not  even  talking  about  the  rest  of  the  economic 
spectrum  that  can  be  serviced  by  a  sea  level  canal. 

The  fallacy  in  the  study  was  that  they  assumed  we  would  own  and 
build  the  canal  and  pay  a  fee  to  Panama.  Obviously,  that  approach 
is  obsolete  politically  from  the  Panamanian  point  of  view,  and  I  think 
realistically  from  the  point  of  view  of  anybody  in  the  world  today. 

I  find  it  interesting  when  we  question  the  ability  of  the  Panama- 
nians to  run  the  present  canal.  It  is  my  judgment,  based  upon  what  I 
have  seen  in  my  travels  around  the  world;  that  the  Panamanians  could 
build  a  sea  level  canal.  It  would  be  the  largest  project  of  its  nature  in 
the  world.  It  would  be  larger  than  the  Alaska  pipeline  in  cost  to 
society.  It  is  not  that  big  a  deal  from  a  technical  point  of  view  to  build 
that  canal.  They  could  operate  it  very  easily. 

It  would  be  virtually  indestructable.  It  would  be  an  orifice  that 
would  permit  almost  anything  to  pass  through  that  could  be  imagined 
at  present. 

The  key  element  that  is  involved  in  a  $10  billion  project  is  that  the 
Panamanians  could  not  finance  it.  It  would  take  somebody  to  finance 
it.  That,  of  course,  would  be  the  United  States. 

I  think  that  it  would  be  in  our  best  interests  to  guarantee  the  con- 
struction cost  or  the  bonds  to  finance  a  sea  level  canal.  In  return  for 
that  guarantee  we  could  get  a  guarantee  on  set  tolls. 
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With  the  neutrality  agreement  that  is  being  negotiated,  I  think  all 
situations  would  be  very,  very  secure.  I  think  that  this  would  be  in 
the  best  enlightened  interest  of  the  people  of  this  country. 

Therefore,  I  hope  that  an  understanding  of  what  I  am  proposing  to 
this  committee  will  dispel  the  conflict  over  the  House's  prerogatives, 
the  President's  prerogatives,  and  the  Senate's  prerogatives.  I  think 
the  economic  issue  here  is  far  above  that,  because  what  we  are  talking 
about  doing  eventually  involves  not  just  the  Senate,  the  President,  or 
the  House.  We  are  talking  about  the  American  people  being  behind 
a  large  capital  endeavor  which  will  benefit  them  and  which  will 
benefit  very  handsomely  the  people  of  Panama. 

That  is  the  secret  of  a  good  equitable  deal.  If  I  am  making  a  deal 
with  you  it  has  got  to  be  good  for  you  and  it  has  got  to  be  good  for  me. 

I  think  with  that  premise  we  would  see  the  entire  canal  issue  become 
moot.  We  could,  after  the  sea  level  canal  is  constructed,  take  a  big* 
bronze  plaque  and  put  it  on  the  gates  at  Miraflores,  and  we  could 
charge  tourists  to  come  and  inspect  that  wonderful  engineering  en- 
deavor that  we  Americans  are  so  proud  of,  and  rightly  so.  We  should 
be  proud  of  it,  because  we  have  done  something  very  unusual.  We 
did  something  very  unusual  back  in  the  early  part  of  this  century. 

Mr.  Chairman,  I  thank  you  for  your  patience  and  diligence  in  this 
regard.  I  had  occasion  to  brief  the  President  last  Wednesday. 

Senator  Allen.  Did  he  make  any  commitments  ? 

Senator  Gravel.  I  must  say  that  he  was  an  attentive  as  you  are, 
which  I  took  as  a  compliment.  I  take  it  as  a  compliment  from  you, 
Mr.  Chairman.  Well,  I  think  if  you  will  read  the  Washington  Post 
this  morning  you  will  see  that  he  mentioned  this  in  Yazoo  City.  He 
did  not  make  any  commitments  to  me.  It  is  not  his  nature.  He  is  a 
very  deep  person.  He  was  very  interested  in  the  possibilities  of  this. 
The  first  reaction  of  any  note  that  I  have  been  able  to  perceive  is  what 
I  read  in  the  morning  paper. 

Senator  Allen.  It  is  certainly  an  interesting  proposal.  I  suppose, 
though,  that  we  would  first  have  to  decide  this  first  matter  about  the 
manner  and  the  method  of  any  gift  of  the  Panama  Canal  and  the 
Canal  Zone  to  Panama. 

I  note  that  it  is  your  opinion  that  the  House  action  is  not  required, 
and  you  cite  the  so-called  Indian  treaties  as  a  basis  of  that  opinion. 
Of  course,  there  is  a  large  volume  of  opinion  that  the  Indian  treaties 
are  not  decisive  and  might  really  have  no  application  inasmuch  as 
Indian  treaties  involved  the  United  States  sheltering  or  dealing  with 
native  Indian  tribes  and  did  not  involve  the  different  situations  asso- 
ciated with  treaties  with  true  foreign  nations.  The  use  of  treaties  by  the 
United  States  in  dealing  with  Indian  tribes  really  stopped  back  in 
about  1872.  We  handle  it  now  by  statute. 

Your  solution,  though,  is  to  give  the  canal  to  Panama  by  whatever 
means  are  necessary,  and  then  with  the  backing  of  the  U.S.  Treasury — 
the  American  taxpayer — build  a  second  canal,  a  sea  level  canal  this 
time,  in  Panama.  As  a  result,  Panama  would  own  two  canals  at  our 
expense. 

Senator  Gravel.  I  think  the  first  premise  is  that  in  order  to  do  any- 
thing we  need  the  good  will  of  the  Panamanian  people  and  the  Pana- 
manian leadership.  I  think  the  fact  of  giving  them  back  the  present 
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canal — it  is  not  all  that  valuable  economically  to  us — would  instill  a 
great  deal  of  good  will  in  the  leadership  and  in  the  people  of  Panama 
towards  the  United  States. 

Then,  at  the  same  time,  we  would  have  the  ability  to  sit  down  with 
them  to  negotiate  if  these  studies  that  I  propose  were  done — the  $7  mil- 
lion that  would  go  to  the  Corps  of  Engineers  to  get  these  studies.  If 
2  years  from  now  we  were  in  a  position  where  we  sincerely  wanted  to 
see  a  sea-level  canal  come  about,  then  obviously  we  would  then  cash  in 
on  the  good  will  that  we  would  have  with  the  Panamanian  leadership 
and  the  Panamanian  people. 

We  would  say,  "Look,  we  have  got  a  deal  you  cannot  refuse.  You 
would  make  more  money  off  a  sea-level  canal  than  you  could  off  of 
this  old  obsolete  canal."  They  are  smart  enough  people.  They  can 
count  like  we  can.  They  would  want  to  see  a  new  deal  come  about. 

Senator  Allen.  I  question  whether  handing  gifts  to  the  Panama- 
nians would  create  anv  real  good  will,  as  we  have  found  out  in  our 
foreign  aid  program.  We  have  not  created  a  great  deal  of  good  will 
among  foreign  nations  by  dumping  millions  of  dollars  overseas  in 
foreign  aid. 

Senator  Gravel.  If  I  might,  Mr.  Chairman,  I  think  that  they  do  not 
view  it  as  a  parallel.  They  do  not  view  it  that  if  we  give  them  back  the 
Panama  Canal  we  are  giving  them  a  gift.  They  think  that  they  were 
euchred  out  of  some  very  valuable  land  back  in  1904,  and  that  they 
are  merely  getting  justice. 

Therefore,  from  their  point  of  view  they  would  look  upon  us  as 
finally  having  straightened  out  the  record.  They  would  look  upon  us 
as  friends;  that  we  finally  saw  the  light  and  did  the  right  thing  by 
them.  That  would  set  the  tone  for  a  new  relationship.  It  would  not  be 
a  question  of  giving  a  gift  to  somebody  who  might  turn  out  to  be  an 
ingrate.  We  have  had  that  experience. 

I  agree  with  you.  Sometimes  that  does  not  work.  People  should 
earn  what  they  get.  However,  in  the  case  of  Panama,  they  not  only 
feel  that  they  have  earned  it,  they  feel  it  is  theirs  because  it  is  their 
territory.  I  think  that  they,  in  some  cases,  have  a  good  argument  when 
you  look  closely  at  the  history  of  that  period. 

Senator  Allen.  I  also  want  to  disagree  with  your  choice  of  words 
in  "giving  the  canal  back  to  Panama."  Actually,  they  have  never  had 
it.  It  has  always  been  our  property.  I  have  also  felt  that  historically  if 
we  owe  anything  to  anybody,  if  we  have  mistreated  anybody,  it  would 
probably  be  Colombia  rather  than  Panama,  because  it  came  into  being 
in  their  revolution,  when  they  gained  their  independence.  I  guess  it 
was  for  the  express  purpose  of  getting  the  canal  built. 

Senator  Gravel.  Mr.  Chairman,  you  are  not  too  far  from  wrong. 
You  know,  we  did  have  a  problem  with  that.  We  paid  them  I  think 
$25  million  as  sort  of  "conscience  money"  because  of  Theodore  Roose- 
velt's statement  that  he  took  Panama.  This  was  done  in  1924.  It  was 
done  by  a  Democratic  Congress. 

Senator  Allen.  You  are  saying  then  that  we  bought  it  from  Co- 
lumbia? 

Senator  Gravel.  No;  what  I  am  saying  is  that  in  point  of  fact  it 
was  total  Panamanian  soil  because  there  was  a  time  element  before 
the  treaty  was  ratified  when  they  had  declared  themselves  a  nation. 
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The  ratification  did  not  take  place  until  some  months  later.  In  fact, 
the  ratification  took  place  the  following  year.  Therefore,  it  truly  was 
their  land. 

The  argument  was  made  that  they  ratified  it  under  duress.  They  had 
the  treaty.  The  Junta  that  took  over  at  that  time  had  the  treaty  in  hand 
3  days.  It  was  in  English.  None  of  them  read  English.  They  only 
read  Spanish.  They  got  a  cable  from  their  emissary  in  Washington, 
who  was  a  Frenchman,  telling  them.  "You  had  better  sign  or  the 
American  gunboats  are  going  to  get  out  of  the  way  and  the  Colom- 
bian troops  are  going  to  come  back  in  and  off  go  your  heads  and 
there  goes  your  revolution. 

That  is  somewhat  what  you  might  call  duress.  I  think  the  point  that 
should  be  made,  is  that  this  parcel  of  land  right  here,  called  Panama, 
is  the  narrowest  parcel  of  land  in  the  entire  Western  Hemisphere. 
Just  from  a  land  point  of  view  you  would  have  to  say  that  because  of 
world  trade  this  is  probably  one  of  the  more  valuable  pieces  of  land 
in  the  entire  Western  Hemisphere. 

If  a  person  owns  a  valuable  piece  of  land  we  should  presuppose 
that  he  should  have  a  standard  of  living,  or  have  acquired  the  wealth, 
of  anybody  in  the  Western  Hemisphere.  Of  course,  that  is  not  the  case. 
We  are  happy  to  say  that  we  have  done  well  by  the  Panamanians.  They 
have  a  per  capita  income  of  $800,  and  that  is  a  cut  above  maybe  a  few 
of  their  neighbors.  However,  it  surely  is  a  few  cuts  below  the  highest 
standard  of  living  in  the  entire  Western  Hemisphere. 

The  people  who  have  had  some  very  valuable  property  were,  in  my 
mind — and  I  use  the  word  advisedly — euchred  out  of  it. 

Senator  Allen.  I  think  that  is  not  quite  right.  I  think  you  will  recall 
from  history  that  the  treaty  that  we  had  with  Colombia,  while  it 
was  approved  by  the  U.S.  Senate,  was  not  approved  by  Colombia. 
Then  the  Panamanians,  knowing  full  well  what  was  going  to  take 
place  with  regard  to  the  canal,  were  anxious  that  the  canal  be  built' 
under  the  terms  of  the  treaty. 

Senator  Gravel.  Mr.  Chairman,  there  was  a  history  of  attempts  at 
revolution  that  predate  our  involvement  at  that  point  in  time  by  60 
years.  The  Panamanians  had  been  trying  to  revolt  for  a  long  time. 
Therefore,  what  service  we  performed  for  them  was  the  same  service 
that  Eochambeau  and  Lafayette  performed  for  us. 

We  helped  out  the  French  after  the  First  World  War,  but  I  do  not 
think  that  we  feel  we  owe  the  French  any  more  than  our  friendship. 
I  think  that  the  Panamanians  had  the  same  view  toward  us.  We  made 
their  revolution  solid,  which  they  had  been  trying  to  do  for  60  years. 
By  no  stretch  of  the  imagination,  though,  wouid  that  give  us  the  right 
to  say,  "Your  being  depends  upon  us,  so  therefore  we  can  own  the  most 
valuable  piece  of  property  you  have  for  perpetuity." 

If  that  is  the  case,  then  France  ought  to  come  back  and  take  back 
the  Louisiana  Purchase  and  hang  onto  that,  or  take  back  part  of  the 
Mississippi. 

Senator  Hatch.  If  I  might  interrupt,  Senator,  would  your  reasoning 
not  bring  us  to  the  erroneous  conclusion  that  France  could  come  to  us 
and  demand  the  Louisiana  Purchase  territory  on  the  ground  that  we 
stole  it? 

Senator  Gravel.  No,  we  did  not  steal  it.  We  bought  it. 
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Senator  Hatch.  "We  paid  an  awfully  small  sum  for  it  considering  the 
vast  resources  we  acquired.  If  you  push  this  to  the  logical  extreme, 
what  is  the  difference  between  the  Canal  Zone  purchase  and  other  land 
purchases  we  have  made  to  make  this  country  what  it  is  today  ? 

Senator  Allen.  You  might.  Senator  Hatch,  bring  Alaska  into  the 
picture  also.  [Laughter.] 

Senator  Hatch.  I  would  hate  to  lose  Alaska. 

Senator  Allen.  So  would  I,  but  for  $7,200,000  we  bought  a  multi- 
billion  dollar  empire,  if  anybody  has  gotten  swindled  it  would  seem 
to  me  that  it  is  the  Russians.  With  your  view.  Senator  Gravel,  they 
ought  to  be  able  to  come  back  and  ask  the  United  States,  without  action 
by  the  House,  through  a  treaty,  to  give  Alaska  back  to  them  and  have 
the  Senate  approve  it,  and  that  would  be  the  end  of  it. 

We  are  getting  pretty  far  afield,  I  think. 

Senator  Gravel.  I  think  that  is  an  argument  that  is  made  often.  I 
have  heard  that  argument  often.  They  compare  the  Louisiana  Pur- 
chase with  the  Alaska  Purchase  and  Panama.  There  is  a  big  difference. 
My  children  were  born  in  Alaska,  and  they  are  American  citizens.  If  a 
Panamanian  had  children  born  in  the  Canal  Zone  they  are  not  Amer- 
ican citizens.  That  is  proof  that  we  have  never  viewed  this  as  American 
soil.  Otherwise,  we  would  have  given  citizenship  to  it. 

There  is  quite  a  distinction  in  that  regard.  Alaska  may  be  right.  It 
would  not  be  a  bad  thing  if  we 

Senator  Allen.  Yet,  the  Supreme  Court  has  held  that  the  Canal 
Zone  is  territory  of  the  United  States,  just  as  Alaska  once  was.  But 
truly,  Senator,  the  issue  is  whether  we  are  going  to  give  one  canal 
away  and,  if  so,  the  method  that  must  be  employed  to  effectuate  that 
transaction. 

Discussing  your  second  canal  for  the  Panamanians,  don't  the  envi- 
ronmentalists take  a  dim  view  of  the  sea-level  canal,  with  the  mixture 
of  the  ecosystems  of  the  two  oceans?  Life  in  one  ocean  could  go  into 
the  other  ocean  with  devastating  effects  on  the  ecology. 

Senator  Gravel.  First  off,  the  environmentalists — and  properly 
so — take  a  concern  with  any  sizable  industrial  economic  activity  be- 
cause they  want  to  know  what  the  harms,  the  tradeoffs,  and  what  the 
benefits  are.  I  think  that  is  very  fine.  That  is  the  reason  why  I  am  ask- 
ing for  money  to  go  to  the  Corps  of  Engineers  to  do  a  proper  environ- 
mental study  for  our  benefit,  so  that  we  know  the  environmental  im- 
pact of  it,  and  for  the  benefit  of  Panama  if  they  chose  to  do  it. 

Here  is  the  tradeoff,  though.  It  is  a  very  simple  one.  What  are  the 
environmental  consequences  of  building  an  energy  infrastructural  sys- 
tem traversing  the  Western  part  of  the  United  States  where  there  is 
none  now,  as  opposed  to  the  tradeoff  of  building  a  sea  level  canal  ? 

I  do  not  know  that  answer.  I  think  somebody  should  study  it.  I  will, 
however,  say  that  most  of  the  recognition  in  the  press  is  centered  around 
the  sea  snakes.  In  the  Pacific  you  have  sea  snakes  and  in  the  Atlantic 
you  do  not  have  sea  snakes. 

These  sea  snakes  are  supposed  to  have  a  venom  that  is  the  most  poi- 
sonous in  the  world.  There  is  only  one  problem,  though.  Their  mouths 
are  so  small  that  you  would  have  to  force  your  finger  in  so  that  they 
could  bite.  Also,  sea  snakes  do  not  generally  come  toward  land.  They 
stay  at  sea. 
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Under  the  present  engineering,  with  the  rudimentary  environmental 
study  that  was  done  by  the  Commission  that  ended  in  1970,  it  can  be 
determined  presently  that  you  do  not  have  to  mix  the  waters.  In  point 
of  fact,  you  can  have  a  body  of  water  in  the  middle  of  your  canal  which 
is  fresh  water,  or  you  can  make  it  hot  water.  That  would  stop  the  mix 
of  the  varying  environments. 

Obviously,  that  needs  more  study.  There  is  no  way,  though,  that  the 
tides  would  mix  the  oceans  so  that  one  ocean  emptied  out  into  the  other 
ocean. 

Senator  Allen.  Thank  you  very  much.  Your  testimony  has  been 
most  interesting. 

Senator  Hatch.  Senator,  I  agree  with  Senator  Allen.  Your  testi- 
mony has  been  most  interesting.  I  appreciate  your  explanation  of  the 
need  for  Alaskan  oil  and  the  transportation  thereof  and  your  own  per- 
sonal observation  with  regard  to  the  sea  level  canal. 

I  do  disagree  with  you  on  one  major  issue,  and  that  is  this :  I  don't 
believe,  as  a  Member  of  the  U.S.  Senate,  that  the  issue  of  sepa- 
ration of  powers  in  connection  with  this  treaty  is  any  less  significant 
than  the  economic  issues  concerning  a  sea  level  canal. 

One  of  the  very  reasons  why  the  President,  the  executive,  the  State 
Department  should  not  bypass  Congress  in  this  matter,  and  one  of  the 
very  reasons  why  the  founding  fathers  designed  our  system  around  a 
separation  of  powers  in  the  Constitution,  is  because  of  the  need  for 
cooperation  among  all  three  branches  of  the  Government  when  this 
Nation  makes  a  national  commitment  to  a  foreign  power.  Had  the 
negotiators  asked  for  a  bill  to  enable  them  to  go  and  effectuate  the 
treaty,  they  would  have  had  all  of  the  benefits  of  hearings,  testimony, 
evidence,  research,  and  all  of  the  other  sources  of  information  that 
come  from  working  within  the  framework  of  the  constitutionally  in- 
spired separation  of  powers  document  and  working  with  the  Congress. 

All  I  am  trying  to  say  is  that  the  position  you  are  arguing  for  would 
have  been  strengthened— I  think  everybody  would  agree — had  the 
administration  complied  with  our  constitutional  processes. 

Let  me  just  say  this  to  you.  From  the  standpoint  of  environmental 
delays  in  the  process  of  litigation,  some  people  have  been  under  the 
mistaken  impression  that  we  should  give  the  canal  to  Panama  because 
they  could  avoid  these  delays,  which  we  have  to  experience  in  our 
country. 

However,  as  I  understand  it,  the  Canal  Zone  is  subject  to  all  ocean 
environmental  protection  agencies,  the  National  Environmental  Pro- 
tection Act,  and  other  types  of  laws  concerning  the  environment  that 
are  on  our  books  today  irrespective  of  whether  we  transfer  it.  The 
fact  is,  we  have  to  comply  with  all  of  those  laws  to  make  a  transfer. 

I  would  like  to  ask  you  this:  Has  there  been  any  environmental 
impact  statement  filed  in  connection  with  the  present  transfer  of  terri- 
tory to  the  Government  of  Panama,  to  your  knowledge? 

Senator  Gravel.  First  of  all,  you  have  raised  several  points,  Sen- 
ator. Let  me  start  with  the  last  one. 

The  first  point  is  that  it  would  be  easier  to  build  a  sea  level  canal  in 
Panama  because  of  the  nature  of  their  government.  I  do  not  think  it 
would  be  any  easier.  I  think  that  those  people  are  as  intelligent  as  we 
are.  They  are  as  concerned  about  the  environment  as  we  are.  They 
would  want  an  EIS  also. 
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Since  it  is  our  interests  that  are  paramount  in  this  case,  I  am  ask- 
ing the  Congress  for  lp.q-;slation  to  authorize  that  EIS  so  that  we  can 
find  out  what  the  consequences  are.  That  information  will  be  made 
public. 

Senator  Hatch.  You  would  like  to  have  an  EIS  before  the  treaty 
is 

Senator  Gravel.  Yes,  that  is  what  I  am  saying. 

Senator  Hatch.  You  realize  that  they  could  never  get  the  treaty  if 
they  started  doing  that. 

Senator  Gravel.  Please,  if  you  would  let  me  make  a  point,  I  would 
appreciate  it.  You  have  made  several  points,  and  I  will  get  back  to  it, 
OK? 

Number  one,  the  Panamanians  are  every  bit  as  smart  as  we  are.  They 
do  not  want  to  ruin  or  denigrate  or  defile  their  nest  any  more  than  we 
do.  Therefore,  the  EIS  would  be  necessary  for  a  sea  level  canal  re- 
gardless of  whether  it  is  the  Panamanians  or  us. 

Number  two,  you  were  talking  about  the  separation  of  powers  and 
the  administration  bypassing  us.  Senator,  I  have  been  here  9  years. 
I  have  never  seen  any  administration  work  any  harder  than  this  ad- 
ministration, and  in  point  of  fact  the  last  administration,  on  trying 
to  keep  the  Senate  involved  as  to  what  is  happening  on  the  question 
of  Panama. 

There  have  been  more  briefings.  You  have  had  briefings.  You  have 
met  with  Mr.  Bunker  and  Mr.  Linowitz.  I  do  not  know  of  any  other 
treaty  that  will  come  up  or  has  come  up  in  my  tenure  in  Congress 
where  the  Executive  has  worked  any  closer  with  the  Congress  than 
this  one. 

Let  me  add  to  that  that 

Senator  Hatch.  Senator 


Senator  Gravel.  Let  me  just  finish,  because  you  made  several  points. 
If  I  could  make  my  conclusions  I  would  be  happy  to  respond. 

In  my  judgment,  they  have  gone  overboard  more  than  any  other 
treaty  I  have  seen. 

Second,  they  are  not  bypassing  the  Congress.  They  do  not  need  to 
come  and  get  a  law  right  now.  The  issue  that  you  are  hanging  on  for 
this  hearing  is  to  transfer  land.  That  may  or  may  not  take  a  vote  of 
the  House.  In  my  testimony  on  the  constitutional  aspects  of  it  I  read 
it  both  ways.  If  the  House  would  be  prepared  to  vote  for  a  treaty  I 
do  not  know  that  the  opponents  of  a  treaty  would  be  pressing  so  much 
to  get  the  House  involved.  They  think  that  there  might  be  a  more  con- 
servative vote  in  the  House.  I  do  not  know  and  I  do  not  think  that  any- 
body else  knows.  We  are  going  to  be  very  surprised  before  this  issue 
is  resolved. 

From  my  point  of  view  you  can  argue  it  both  ways.  I  do  not  get 
exercised  about  it.  However,  I  do  know  that  the  time  to  come  to  the 
House  for  legislation  is  not  before  you  negotiate  a  treaty ;  it  is  after 
you  negotiate  a  treaty.  Therefore,  they  have  done  nothing  wrong. 

If  they  are  going  to  transfer  property  in  a  treaty,  if  they  are  going 
to  have  to  come  up  with  a  lot  of  money,  and  if  they  have  to  come  to  the 
House,  they  are  intelligent  people  over  their  in  the  administration. 
They  may  come  in  with  legislation  to  come  to  the  House.  They  have 
not  made  up  their  minds.  I  was  just  meeting  with  the  Secretary  of 
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State  this  morning  and  we  covered  that  subject.  They  do  not  know 
which  way  they  are  going  to  go. 

To  impute  to  this  administration  that  they  have  got  their  minds 
made  up  and  they  are  pulling  a  sneaky  pete  I  think  is  wrong.  I  would 
disagree  with  you. 

Senator  Hatch.  It  is  not  just  this  administration,  but  the  prior  one 
also. 

Senator  Gravel.  I  am  talking  about  both  administrations.  I  am  not 
defending  just  the  Carter  administration.  I  am  defending  the  Ford 
administration. 

Senator  Hatch.  Can  you  show  me  any  legal  authorities  on  that  ?  I 
can  be  very  persuaded  by  legal  authorities,  by  constitutional  legal 
authorities. 

Senator  Gravel.  I  would  like  to  put  into  the  record.  Mr.  Chairman, 
in  addition  to  my  statement  a  Library  of  Congress  Legislative.  Ref- 
erence Service  document  from  1967  which  goes  into  this  in  greater 
length  than  I  do.  I  will  not  bore  the  committee  with  that.  My  colleague, 
I  am  sure,  will  take  his  time  to  read  my  statement  and  this  statement. 

Senator  Allex.  Without  objection,  it  will  be  inserted  in  the  record. 

Senator  Hatch.  I  shall  certainly  review  that  statement,  but  I  do 
note  that  the  material  was  prepared  by  the  Latin  American  section  at 
the  Library  of  Congress  and  not  by  the  American  Law  Division.  I  find 
that  fact  somewhat  odd,  but  what  I  am  saying  is  that  if  you  have  got 
an  argument  against  it  I  would  like  to  hear  it,  because  that  is  what 
these  hearings  are  for.  We  do  want  to  hear  both  sides. 

But  let  me  return  to  my  other  question  on  the  environment.  You 
have  indicated  that  before  the  treaty  should  be  concluded  we  should 
have  an  environmental  impact  study  of  the  ocean  study 

Senator  Gravel.  Xo,  that  is  not  what  I  said.  What  I  said  was  that 
before  we  make  a  decision  in  the  United  States  of  America  to  guar- 
antee any  bonds  we  would  have  to  have  an  EIS  on  that. 

Senator  Hatch.  That  is  assuming  that  we  give  it  back  to  them  and 
then  they  decide  to  go  ahead  and  they  ask  us  to 

Senator  Gravel.  With  respect  to  your  question,  which  is  whether 
we  need  an  EIS  to  give  them  back  land  in  the  zone,  my  answer  is  that 
I  do  not  know. 

Senator  Hatch.  All  right. 

Well,  I  do  want  to  thank  you  for  your  explanation  and  I  certainly 
agree  with  you  that  this  matter  of  Alaskan  oil  is  very  important.  I 
would  like  to  support  you  in  any  way  I  can  to  help  move  that  oil  for 
the  benefit  of  the  United  States  of  America. 

Senator  Gravel.  If  I  may  respond,  I  would  like  to  thank  you  for 
your  courtesies,  Mr.  Chairman,  and  certainly  you,  Senator  Hatch. 
There  was  one  statement  you  made  that  I  would  toss  off  the  present 
canal.  That  is  not  what  I  am  saying.  What  I  am  saying  is  that  if  we 
return  the  canal,  which  is  not  very  economically  valuable  to  the  Ameri- 
can people,  and  in  that  process  secure  an  unimaginable  amount  of  good 
will  from  the  leadership  and  the  people  of  Panama,  that  will  set  the 
stage  for  us  to  do  something  with  Panama  that  is  in  our  vital  eco- 
nomic self-interest. 

Senator  Hatch.  That  certainly  is  one  of  the  arguments.  There  is  no 
question  about  that. 

Senator  Gravel.  I  thank  you,  Mr.  Chairman. 
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Senator  Allen.  Senator  Gravel,  we  certainly  appreciate  your  testi- 
mony before  our  subcommittee.  We  fully  expected  your  testimony  to 
be  most  interesting  and  provocative,  and  we  have  not  been  disap- 
pointed. You  have  made  a  fine  witness  in  presenting  your  case. 

Senator  Gravel.  Mr.  Chairman,  could  I  also  ask  the  indulgence  of 
the  committee?  My  report  is  brief.  It  is  as  brief  as  the  report  from 
the  Library  of  Congress. 

Anyone  wishing  a  copy  may  just  contact  my  office  or  the  Committee 
on  Environment  and  Public  Works.1 

Thank  you,  Mr.  Chairman. 

Senator  Allen.  Thank  you,  Senator  Gravel. 

[Prepared  statement  of  Senator  Gravel  follows :] 

1  Office  of  Senator  Gravel,  room  3121,  Dirksen  Senate  Office  Building,  phone  224-6665. 
Committee  on  Environment  and  Public  Works,  room  4204,  Dirksen  Senate  Office  Building, 
phone  224-6176. 
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TESTIMONY  OF  SENATOR  MIKE  GRAVEL 

BEFORE  THE  SUBCOMMITTEE  ON  SEPARATION  OF  POWERS 

COMMITTEE  ON  THE  JUDICIARY 

July  22,  1977 

Mr.  Chairman  and  Members  of  the  Committee.  I  wish  to 
thank  you  for  this  opportunity  to  appear  today  to  share  my 
thoughts  on  the  proper  relationship  between  the  legislative 
and  executive  branches  vis-as-vis  the  negotiation  of  a  new 
Panama  Canal  treaty.  Important  questions  have  been  raised 
about  the  authority  of  the  executive  to  proceed  in  this  area 

WITHOUT  FIRST  SEEKING  DIRECTION  FROM  THE  CONGRESS.   It  IS 

appropriate  that  your  committee  should  examine  the  points  at 
issue  and  thereby  contribute  to  the  public  dialogue  which 
will  ultimately  lead  to  their  resolution. 

It  is  the  nature  of  our  political  process, with  its 
checks  and  balances  and  separation  of  powers,  that  the 
different  parts  of  the  system  should  from  time  to  time  find 
themselves  at  odds.  and  it  would  be  a  great  mistake  to 
imagine  that  when  these  differences  appear  that  they  are  to 
be  regarded  as  mere  misunderstandings,  easily  to  be  resolved 
by  a  simple  recitation  of  the  facts.  they  are  no  such  thing. 

i  think  it  well  to  remember  that  our  fundamental 
disagreements  over  constitutional  perogatives  are  always 
political  confrontations,  in  the  highest  sense  of  that  word, 
as  a  people  and  as  a  nation  we  are  not  given  to  quibbling 
over  principle  when  we  already  all  agree  what  should  be  done. 
In  that  situation  we  find  a  way  to  get  on  with  the  business 
at  hand  without  friction.  so  when  we  encounter  conflict  over 
constitutional  principles,  we  may  be  sure  that  the  political 
differences  are  very  real  and  the  principles  are  being  called 

INTO  PLAY  IN  SERVICE  OF  THE  POLITICAL  ENDS.   By  SAYING  THIS 
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I  IN  NO  WAY  INTEND  TO  DENIGRATE  THE  IMPORTANCE  OF  THE  PRINCIPLES 

INVOLVED.  They  are  important  in  themselves,  but  only  because 

THEY  HELP  MAINTAIN  A  HEALTHY  TENSION  IN  THE  POLITICAL  SYSTEM, 

Examples  of  what  I  am  talking  about  are  familiar  to  all 
of  us:  claims  of  executive  privilege,  the  controversy  over 
the  limitations  of  the  speech  or  debate  clause,  the  right  of 
the  executive  to  impound  appropriated  funds,  the  constitutionality 
of  presidential  war-making,  etc.  These  are  all  issues  of 
major  import,  but  they  are  not  ones  about  which  we  disagree 

IN  THE  ABSTRACT.   We  DISAGREE  ABOUT  THE  WITHHOLDING  OF 
PARTICULAR  PIECES  OF  INFORMATION,  ABOUT  THE  COMMITMENT  OF 
THE  NATION  TO  CERTAIN  WARS,  AND  SO  ON.   It  IS  THE  SAME  IN 

the  controversy  over  executive-congressional  perogatives  in 
the  negotiation  of  a  panama  canal  treaty. 

This  does  not  of  course  mean  that  one  side  is  no  more 
right  than  the  other  and  that  all  arguments  are  merely  sterile 

EXERCISES  IN  SUBJECTIVE  EXPOSTULATION.   It  ONLY  MEANS  THAT  WE 
CANNOT  ESCAPE  INTERPRETING  CONSTITUTIONAL  PRINCIPLES  IN  THE 
LIGHT  OF  WHERE  THEY  WILL  LEAD  US  IN  PARTICULAR  CASES. 

Bearing  in  mind  these  preliminary  observations,  I  would 

NOW  LIKE  TO  TURN  TO  THE  MORE  SPECIFIC  CONSTITUTIONAL  PRINCIPLE 
AT  ISSUE  IN  THE  CANAL  TREATY  NEGOTIATIONS.   I  DO  NOT  PRETEND 
TO  OFFER  THE  COMMITTEE  ANYTHING  ESPECIALLY  NEW  IN  THE  WAY  OF 
CONSTITUTIONAL  INTERPRETATION  IN  WHAT  FOLLOWS.   I  PROPOSE 
ONLY  TO  SUMMARIZE  WHAT  I  REGARD  AS  THE  BEST  ARGUMENTS  ALREADY 
MADE  ON  THIS  ISSUE.   I  WILL  THEN  SET  OUT  SOME  MORE  PRAGMATIC 
OR  POLITICAL  REASONS  WHICH,  AS  I  HAVE  ARGUED  TO  THIS  POINT, 
SHOULD  ALSO  BEAR  ON  OUR  DECISION  IN  THIS  MATTER. 
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The  constitutional  principle  at  issue  in  the  Panama 
Canal  treaty  negotiations  is  whether  or  not  the  Congress  has 
exclusive  authority  to  dispose  of  property  belonging  to  the 
United  States  or  whether  this  authority  is  shared  concurrently 

WITH  THE  EXECUTIVE  THROUGH  THE  TREATY-MAKING  POWER.   If  SUCH 
AUTHORITY  IS  EXCLUSIVE,  THEN  ANY  TREATY  PROVISION  TO  RETURN 
U.S.  PROPERTY  RIGHTS  IN  THE  CANAL  ZONE  TO  PANAMA  WOULD 
REQUIRE  APPROVAL  BY  THE  HOUSE  OF  REPRESENTATIVES  AS  WELL  AS 
A  TWO-THIRDS  CONCURRENCE  OF  THE  SENATE  UNDER  ITS  CONSTITUTIONAL 
RESPONSIBILITY  TO  ADVISE  AND  CONSENT  TO  TREATIES. 

Article  IV,  Section  3,  clause  2  of  the  Constitution 
provides: 

The  Congress  shall  have  power  to  dispose 
of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or 
other  property  belonging  to  the  united 
States; . . . 
The  question  is  whether  or  not  this  provision  prohibits  the 
transfer  of  property  under  the  treaty-making  power  in  the 
absence  of  implementing  legislation  enacted  by  both  houses. 
The  Constitution's  treaty-making  language  itself  sheds  little 

LIGHT  ON  THE  SUBJECT.   It  MERELY  GIVES  THE  PRESIDENT  THE 

power  "by  and  with  the  advice  and  consent  of  the  senate  to 
make  treaties,  provided  two-thirds  of  the  senators  present 
concur."  The  Constitution  in  no  way  further  defines  the  scope 
of  the  treaty-making  power. 

Practice  and  judicial  interpretation  have,  however, 
largely  clarified  this  otherwise  somewhat  vague  provision. 
The  Supreme  Court,  in  Askura  y_.  City  qe  Seaiile  (1924),  said, 
"The  treaty-making  power  of  the  United  States  is  not  limited 
by  any  express  provision  of  the  constitution,  and,  though 
it  does  not  extend  ' so  far  as  to  authorize  what  the  constitution 
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forbids,  it  does  extend  to  all  proper  subjects  of  negotiation 
between  our  government  and  other  nations." 

This  broad  sweep  of  the  treaty-making  power  has  been 

CLEARLY  LIMITED  IN  ONLY  ONE  WAY.   It  IS  NOW  UNIVERSALLY 
ACKNOWLEDGED  THAT  WHERE  TREATIES  REQUIRE  THE  PAYMENT  OF 
MONEY  BY  THE  UNITED  STATES,  SUCH  PROVISIONS  ARE  NOT  SELF- 
EXECUTING.  The  House  may  exercise  its  discretionary  authority 
as  to  whether  or  not  to  appropriate  the  necessary  funds. 
In  at  least  one  case,  the  House  has  refused  to  do  so.  The 
constitutional  basis  for  this  limitation  is  the  clearly 
exclusive  language  of  article  i,  section  9,  clause  7,  which 

STATES : 

"NO  MONEY  SHALL  BE  DRAWN  FROM  THE  TREASURY, 
BUT  IN  CONSEQUENCE  OF  APPROPRIATIONS  BY  LAW." 
AS  A  PRACTICAL  MATTER,  THERE  HAS  BEEN  ONE  OTHER  DISTINCT 
LIMITATION  PLACED  ON  THE  TREATY-MAKING  POWER.   TREATIES  WHICH 
MODIFY  REVENUE  LAWS  HAVE  NOT  BEEN  ALLOWED  TO  ENTER  INTO  FORCE 
AND  EFFECT  WITHOUT  THE  APPROVAL  OF  THE  HOUSE.   THIS  ACCOMMODATION 

of  the  House  by  the  Senate  has  its  basis  in  Article  I,  Section 
7,  clause  1,  which  states: 

"All  bills  for  raising  revenue  shall  originate 

in  the  House  of  Representatives." 
Other  powers  accorded  to  Congress  in  the  Constitution  are 
not  framed  in  such  exclusive  terms  as  the  appropriations  and 
revenue  clauses.  This  fact,  together  with  practice,  has  led 
many  constitutional  scholars  to  the  conclusion  that  other 
enumerated  powers  are  held  concurrently  with  the  executive. 
For  instance,  Article  I,  Section  8,  clause  3  provides  that 

"the  Congress  shall  have  power  to  regulate 

commerce  with  foreign  nations...." 
And  yet  repeatedly  the  United  States  has  entered  into  treaties 
of  friendship,  commerce,  and  navigation  with  other  nations 
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without  implementing  legislation  to  executive  these  provisions. 
Moreover,  arguments  for  this  concurrent  authority  seem  to  be 
buttressed  by  the  well-established  doctrine  that  a  treaty  may 
supercede  an  earlier  statute  and  vice  versa.  this  necessarily 
presupposes  that  treaties  can  be  self-executing  in  areas  in 
which  the  Congress  has  the  power  to  legislate. 

It  would  seem  reasonable  that  this  same  concurrent 
authority  would  extend  to  the  property  disposal  clause  through 
the  treaty  power.  several  substantial  arguments  support  this 
proposition: 

(1)  The  property  disposal  clause  does  not  use  the 
exclusive  language  of  the  appropriations  and 
revenue  clauses. 

(2)  The  property  disposal  clause  is  found  in  Article 
IV  of  the  Constitution,  which  deals  with  State- 
federal  and  State-State  relationships.  This 
would  seem  to  suggest  that  the  provision  was 
intended  to  distribute  power  between  the  state 
and  federal  governments  rather  than  among  the 
three  branches  of  the  federal  government. 

(3)  In  the  nineteenth  century,  United  States  lands 
were  often  ceded  to  indians  through  treaties 
without  implementing  legislation.  a  number  of 
cases  have  upheld  such  treaties. 

(4)  Numerous  treaties  have  resolved  disputed  property 
claims  with  foreign  nations,  and  implementing 
legislation  was  not  required. 

Taken  together,  these  arguments  make  a  strong  case  for 
regarding  property  disposal  as  a  concurrent  power.  some 
authorities  believe, however,  that  the  history  of  u.s.  disposal 
of  property  relating  to  the  panama  canal  should  lead  us  to 
a  different  conclusion  in  the  case  of  the  canal  zone . 
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in  1942,  by  executive  agreement,  the  united  states  agreed 
to  transfer  to  panama  the  sewers  and  waterworks  systems  of 
Colon  and  Panama,  as  well  as  certain  railroad  lots,  The 
transfer  was,  however,  explicitly  contingent  upon  congressional 
approval,  which  was  granted  in  1943. 

In  1955  the  United  States  entered  into  a  Treaty  of 
Mutual  Understanding  and  Cooperation  with  Panama,  whereby 

CERTAIN  LANDS  IN  PANAMA  AND  IN  THE  CANAL  ZONE  WERE  CONVEYED 

to  the  Republic  of  Panama  without  cost.  This  treaty  was, 

BY  ITS  TERMS,  SPECIFICALLY  "SUBJECT  TO  THE  ENACTMENT  OF 
LEGISLATION  BY  THE  CONGRESS",  AND  SUCH  LEGISLATION  WAS 
ENACTED  IN  1957,  WHEREUPON  THE  SECRETARY  OF  STATE  CONVEYED 
THE  LANDS  IN  QUESTION  TO  PANAMA. 

I  AM  NOT  CONVINCED  THAT  THESE  TWO  PREVIOUS  PROPERTY 
TRANSFERS  TO  PANAMA  PROVIDE  A  PERSUASIVE  PRECEDENT  THAT 

property  disposal  in  the  case  of  panama  requires  congressional 
approval  beyond  that  contained  in  the  treaty-making  power. 

In  the  1942  property  transfer,  congressional  approval 
was  required  because  the  arrangements  were  made  by  executive 
agreement.  this,  however,  is  standard  procedure.  no  one, 

TO  MY  KNOWLEDGE,  CLAIMS  THAT  THE  PRESIDENT  HAS  THE  AUTHORITY 
TO  TRANSFER  PROPERTY  COMPLETELY  UNILATERALLY. 

The  other  case  involving  transfer  of  property  to  Panama 
did  make  use  of  the  treaty  power,  and  congressional  approval 
was  required.  but  there  is  no  particular  reason  to  believe 

THAT  THE  TRANSFER  COULD  NOT  HAVE  BEEN  ACCOMPLISHED  BY  TREATY 
ALONE,  OTHER  THAN  THE  FACT  THAT  THE  TREATY  ITSELF  CALLED  FOR 
FURTHER  CONGRESSIONAL  ACTION.   HOUSE  CONCURRENCE  MAY  HAVE 
BEEN  SOUGHT  FOR  ANY  NUMBER  OF  REASONS,  EVEN  THOUGH  IT  WAS 
NOT  STRICTLY  NECESSARY. 
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In  summary,  I  WOULD  suggest  to  the  committee  that  the 
preponderance  of  evidence  supports  the  "concurrent  jurisdiction" 
theory  as  the  correct  interpretation  of  the  property  disposal 
clause  of  the  constitution.  there  remains,  of  course,  room 
for  disagreement,  those  who  oppose  the  return  of  the  canal 
Zone  to  the  Panamanians  will  tend  to  come  to  a  different 
conclusion.  It  is  inevitable  that  our  political  philosophies 
and  predilections  will  influence  our  interpretation  of 
constitutional  principle,  and  more  particularly  our  inclination 

TO  PUSH  SUCH  PRINCIPLES  TO  THE  POINT  OF  CONFRONTATION.   If  WE 
don't  DISAGREE  IN  FACT,  THEN  WE  ARE  NOT  LIKELY  TO  DISAGREE  IN 
PRINCIPLE  EITHER.   As  THE  OLD  POLITICAL  CLICHE  HAS  IT,  IT 
ALL  DEPENDS  UPON  WHOSE  OX  IS  BEING  GORED. 

For  that  reason  I  would  now  ask  the  committee's  indulgence 
while  i  explain  why  i  think  we  should  not  disagree  in  fact  over 
the  desirability  of  transferring  canal  zone  property  to  the 
Panamanians. 
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Senator  Allen.  Congressman  John  M.  Murphy,  please. 

Congressman  Murphy,  we  certainly  apologize  for  the  delay,  and  hope 
you  have  not  been  inconvenienced.  I  know  you  are  very  much  interested 
in  this  subject  and  we  regard  you  as  an  outstanding  authority  on  this 
issue.  We  know  of  your  dedication  and  the  study  that  you  made  and 
the  hard  work  that  you  have  done  in  researching  this  issue. 

We  look  forward  to  hearing  your  testimony. 

TESTIMONY   OF  HON.   JOHN  M.   MURPHY,   A   U.S.   REPRESENTA- 
TIVE, FROM  THE  STATE  OF  NEW  YORK 

Mr.  Murphy.  Thank  you,  Senator  Allen.  I  certainly  appreciate  your 
kind  invitation  to  be  here.  Senator  Gravel's  testimony  replowed  old 
ground,  as  far  as  I  am  concerned,  but  I  am  happy  to  hear  about  the 
sea -level  issue  again. 

I  personally  reconnoitered  each  of  the  routes  under  consideration  in 
that  inter- ocean  canal  study  which  was  referenced.  In  fact,  I  led  the 
floor  fight  to  try  and  get  the  funds — particularly  the  funds  that  would 
permit  us  to  do  some  nuclear  studies,  as  far  as  Plow  Share  was  con- 
cerned, to  expedite  construction.  Of  course,  that  option  was  rejected 
in  the  course  of  the  study. 

Of  course,  I  have  studied  carefully  the  movements  of  oil  products  to 
our  refinery  areas  in  America.  I  also  understand  that  the  ships  that 
can  call  at  American  ports  are  those  ships  that  can  pass  and  transit 
the  Panama  Canal.  Seventy  percent  of  the  commerce  of  that  canal 
originates  or  ends  in  the  United  States,  and  therefore  70  percent  of 
any  toll  increase  or  other  charges  would  be  paid  by  the  American 
consumer. 

It  is  also  not  the  unanimous  feeling  of  leaders  in  Latin  America  even 
though  they  have  signed  letters  to  the  effect — that  Panama  should  have 
the  canal.  They  have  paid,  in  many  instances,  lip  service  to  their  neigh- 
bor in  deference  to  the  fact  that  they  are  a  Latin  country.  I  have  put 
that  on  the  record  with  our  canal  negotiators  in  each  instance  that  we 
have  asked  them  to  come  before  our  committee. 

I  would,  however,  like  to  briefly  go  through  my  statement  and  ask 
that  my  entire  statement  be  printed  in  the  record.  I  will  go  over  the 
relevant  points.  My  purpose  here  would  be  to  address  myself  to  the 
jurisdiction  of  the  House  vis-a-vis  this  particular  treaty. 

Senator  Allen.  Without  objection,  the  statement  will  be  inserted 
in  the  record. 

Mr.  Murphy.  I  recall  the  Bryan-Chamorro  Treaty  being  abrogated 
and  that  vote  was  in  the  Senate  only,  but  of  course  that  was  a  treaty 
right  to  build  an  inter-ocean  canal  in  another  country  of  Central 
America  and  did  not  address  itself  to  property  rights  and  property 
transactions  that  have  been  the  subiect  of  the  negotiations  since  1964. 
The  1967  draft  treaty  was  rejected  by  Panama,  and  not  by  the  United 
States — and  incidentally,  it  was  a  very  favorable  treatv.  Presentlv  a 
treaty  is  under  active  consideration  and,  I  understand,  almost  im- 
minent submission  by  the  President  to  the  Congress. 

In  the  92d  Congress  I  chaired  several  days  of  hearings  which 
addressed  the  question  of  separation  of  powers.  Thev  gave  firm  proof 
that  congressional  authorization  is  required  for  anv  transfer  or  con- 
vevance  of  the  lands  of  the  Canal  Zone  or  Panama  Canal  property 
to  the  Republic  of  Panama. 
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I  understand  that  Mr.  Leonard  this  morning  made  an  excellent  pres- 
entation of  the  legal  precedents  with  respect  to  this  issue. 

Let  us  be  unmistakably  clear.  The  Linked  States  has  title  to  the 
Panama  Canal  and  a  vested  property  interest  in  the  Canal  Zone. 
These  two  facts  have  been  acknowledged  not  just  by  many  in  the 
Congress  today,  but  by  Presidents,  Secretaries  of  State.  U.S.  Repre- 
sentatives who  are  involved  in  the  writing  and  interpretation  of  the 
canal  treaty,  and  others. 

These  facts  have  even  been  acknowledged  by  the  representatives 
of  Panama.  Indeed,  any  ILS.  official  who  chose  to  deny  these  facts 
would  be  contravening  the  position  of  successive  administrations  since 
the  time  of  Theodore  Roosevelt.  The  basic  1903  treaty  with  Panama 
gave  the  Linked  States  property  rights.  In  article  VIII  of  that  treaty 
Panama  granted  to  the  United  States,  and  in  article  XXII  Panama 
renounced,  all  reversionary  claim  to  all  rights,  interest,  and  property 
connected  with  previous  canal  concessions. 

Moreover,  that  treaty  either  granted  to  the  L'nited  States  or  au- 
thorized the  taking  of  all  real  property  in  the  Canal  Zone,  and  pro- 
vided for  the  Land  Commission  to  compensate  private  landowners. 

Landholders  or  landowners  subsequently  deeded  property  to  the 
United  States  and  were  indemnified.  In  this  way  the  LTnited  States 
acquired  the  property  rights  ranging  from  fee-simple  title  to  release 
of  squatter's  claims.  In  fact,  the  total  compensation  paid  to  the  United 
States  to  various  entities  in  connection  with  canal  property  purchases 
amounted  to  $166,362,173  as  of  1974. 

Further,  the  assets  of  the  Panama  Canal  Organization  and  military 
departments  and  agencies  of  the  U.S.  Government  in  the  zone  are 
assets  which  are  property  subject  to  article  IV.  section  3,  clause  2  of 
the  Constitution. 

The  Linked  States,  then,  has  property  interests  which  can  only  be 
disposed  of  with  proper  constitutional  authorization.  Even  if  the 
Republic  of  Panama  were  to  regain  sovereign  power  over  the  Canal 
Zone  in  the  new  treaty,  that  would  not  accomplish  of  itself  the  re- 
acquisition  of  title  or  rights  to  the  land,  assets,  and  property  of  the 
canal. 

In  behalf  of  our  property  interests  in  the  Canal  Zone,  the  United 
States  has  paid  and  paid  and  paid.  Our  expenditures  have  included 
the  initial  payment  of  $10  million  and  annuity  payments  made  to  the 
Republic  of  Panama  through  the  1903  treaty  and  its  modifications; 
$40  million  to  the  French  Canal  Company  in  1903,  $25  million  to 
Colombia  in  1922.  which  we  just  discussed;  and  finally,  the  $7  billion 
in  investment  by  the  United  States  in  the  canal  and  zone. 

That  squares  with  the  figures  that  General  McAuliffe  just  stated 
to  the  committee. 

Having  established  that  the  United  States  is  a  bona  fide  property 
holder  in  the  Canal  Zone,  what  then  is  the  answer  to  the  chief  question 
which  the  subcommittee  is  addressing?  Can  the  property  rights  of  the 
United  States  in  the  zone  be  disposed  of  by  treaty  without  implementa- 
tion or  authorization  by  the  entire  Congress,  including  the  House  of 
Representatives  ? 

The  answer,  Mr.  Chairman,  in  my  view  is  definitely  not.  Prior 
practice,  judicial  interpretation  and  the  tenets  of  real  democracy  do 
not  allow  it. 
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The  Presidential  power  to  negotiate  treaties  stipulated  in  article 
II,  section  2  of  the  Constitution  cannot  be  viewed  in  isolation.  Article 
IV,  section  3,  clause  2  of  the  Constitution  is  one  clear  limitation  on 
the  article  II  power.  Since  it  is  the  responsibility  of  Congress  to 
dispose  of  U.S.  property,  if  the  President  proceeded  to  negotiate  and 
press  for  consent  to  ratification  of  the  treaty,  which  ceded  or  trans- 
ferred U.S.  property  without  congressional  consent,  then  he  would  be 
proceeding  on  an  unconstitutional  course.  As  the  Supreme  Court  has 
said,  the  treaty  power  does  not  extend  to  what  the  Constitution  forbids. 

Moreover,  treaty  agreements  which  are  complex  in  nature  and  re- 
quire implementing  legislation,  like  those  which  would  likely  result 
from  the  present  canal  treaty  negotiations,  are  most  advantageously 
handled  by  the  entire  Congress  and  the  Executive  because  of  the  many 
interests  which  are  affected. 

In  addition,  the  depth  of  feeling  of  the  people  of  the  United  States 
on  the  canal  issue  invites  a  democratically  superior  policy  of  maximum 
participation  of  the  legislative  branch. 

Indeed,  the  people  of  the  United  States  rightfully  feel  that  their  tax 
dollars  and  resources  are  greatly  responsible  for  the  Panama  Canal, 
and  they  want  the  influence  of  the  House  of  Congress  charged  with 
appropriation  of  money  to  be  felt. 

You  may  hear  the  Department  of  State  citing  some  isolated  in- 
stances where  transfers  were  made  by  treaty  alone  in  order  to  support 
the  proposition  that  the  treatymaking  powers  are  concurrent  with 
that  of  the  Congress  with  regard  to  transfer  of  properties.  The  fact 
that  Congress  chose  not  to  exercise  its  power  in  instances  involving 
43  gallons  of  whiskey  in  an  Indian  treaty,  or  some  very  minor  parcels 
of  property  in  Panama  does  not  mean  that  Congress  does  not  have  the 
disposal  power  and  does  not  denigrate  the  powers  granted  by  the 
clear  and  unequivocal  language  contained  in  section  4,  article  III, 
clause  2. 

I  would  urge  that  the  only  treaty  the  Senate  ought  to  accept  is  one 
which  includes  congressional  authorization  for  disposal  of  U.S.  canal 
property  as  one  of  its  provisions.  Absent  that  provision,  the  draft 
agreement  should  be  remanded  to  the  negotiators.  This  is  especially 
important  in  view  of  the  fact  that  the  United  States  is  negotiating 
with  a  military  dictatorship  in  Panama  whose  treaty  agreement  on 
property  rights  could  be  overturned  tomorrow. 

If  the  Executive  is  permitted  to  sidestep  the  House  of  Representa- 
tives on  this  vital  constitutional  issue  of  the  disposal  of  canal  property, 
it  will  try  to  sidestep  the  Senate  on  another  issue  and  the  judiciary  on 
still  another.  The  very  fundamental  precepts  of  the  Constitution  are 
at  stake  and  we  cannot  just  brush  them  off  lightly. 

We  have  already  had  one  instance  in  which  the  executive  branch 
attempted  to  expand  its  powers,  resulting  in  one  of  the  worst  scandals 
in  our  Nation's  history. 

In  addition  to  my  personal  views  on  this  subject,  I  am  appearing 
today  because  the  House  Committee  on  Merchant  Marines  and  Fish- 
eries, which  I  chair,  must  be  intensely  interested  and  rightfully 
insistent  on  its  prerogatives  with  respect  to  the  ('anal.  If  the  United 
States  is  to  be  a  primary  operator  of  the  canal  under  a  new  treaty  for 
the  next  25  years  or  so,  then  the  Merchant  Marine  and  Fisheries  Com- 
mittee will  presumably  have  legislative  responsibilities  for  such  items 
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as  the  structure  of  a  new  canal  operating  entity,  the  basis  for  vessel 
tolls,  the  lands  and  waters  and  property  rights  relevant  to  the  canal, 
assets  of  the  canal  entity,  options  for  canal  modernization  or  a  new  sea 
level  canal,  the  neutrality  and  international  guarantees  for  the  canal, 
and  ancillary  operations. 

It  would  be  disastrous  for  the  committee  which  I  chair  and  the 
Congress  as  a  whole  to  have  to  deal  with  a  canal  treaty  wholly  or  mostly 
deemed  by  the  Executive  to  be  self-executing.  To  do  this  would  be  to 
make  a  farce  of  democracy. 

For  this  reason  I  strongly  urge  the  Senate  committee  to  forcefully 
act  to  retain  appropriate  congressional  powers  and  to  insure  effective 
participation  in  any  projected  arrangements  with  Panama  regarding 
the  canal.  The  constitutional  language  of  article  IV  is  clear  and 
unequivocal.  Congress  has  the  power  to  deal  with  U.S.  property.  It 
is  its  intent  and  duty  in  matters  of  such  vital  importance  to  assert  its 
power. 

If  I  could  address  myself  for  just  a  moment  to  the  Library  of 
Congress  Legal  Document  of  1967  just  offered  for  submission  in  the 
record,  I  think  that  an  investigation  of  how  that  study  was  made  will 
show  that  it  was  done  at  the  request  of  the  State  Department  and  it 
was  steered  to  try  to  indicate  that  the  House  did  not  have  powers 
as  far  as  either  appropriated  funds — and  the  negotiators  were  nego- 
tiating an  appropriating  fund — or  the  disposal  of  property.  I  think 
it  might  be  well  to  look  at  the  underlying  factor  in  the  creation  of  that 
document. 

Thank  you.  Mr.  Chairman. 

Senator  Allen.  Thank  you  very  much  for  a  very  fine  statement.  It 
was  very  informative  and  convincing. 

Do  you  feel  that  the  proper  way  for  the  Congress  to  make  disposition 
of  this  property,  if  it  elects  to  do  so,  would  have  been  to  authorize 
the  disposition  of  the  property  and  empower  the  President  to  make 
the  necessary  arrangements  whereby  the  property  would  be  disposed 
of  (  Or  do  you  feel  that  it  is  sufficient  for  the  treaty  to  be  executed  and 
for  it  to  have  a  clause  in  it  saying,  as  the  1955  treaty  with  Panama 
said,  that  the  United  States  of  America  agrees  that  subject  to  the 
enactment  of  legislation  by  the  Congress  that  it  would  be  conveyed  to 
the  Republic  of  Panama. 

In  other  words,  the  approval  by  Congress  precedes  the  treaty. 
Should  it  be  subject  to  ratification? 

Mr.  Murphy.  I  think  it  should  precede.  I  think  that  not  just  this 
administration  but  the  previous  administration  should  have  recom- 
mended certain  legislation  that  would  have  clearly  set  out  the  method 
by  which  Congress  would  authorize  the  disposition  of  real  property 
rights. 

Absent  that,  I  will  introduce  legislation  in  about  3  weeks  in  the 
House  to  set  forth  and  codify  that  procedure.  I  would  presume  that 
the  Congress  should  act  first.  Otherwise  we  must  accept  a  fait  accompli 
by  the  administration. 

Senator  Allen.  Do  you  think  that  the  fait  accompli  could  be  in 
effect  legalized  by  such  an  action  by  the  Congress  making  the  dis- 
position of  the  property? 

Mr.  Murphy.  I  would  think  that  it  could,  but  I  would  think  that 
it  would  not  be  the  wisest  course  to  pursue. 
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Senator  Allex.  What  sort  of  state  of  affairs  would  we  have  if  the 
executive  branch  proceeds  as  it  seems  it  is  going  to  and  enters  into  a 
treaty  and  that  is  approved  by  the  Senate  without  action  by  the 
House  giving  authority  for  the  disposition  of  property?  What  sort 
of  state  of  affairs  would  we  have  then? 

Mr.  Murphy.  Well,  I  think  we  would  have  an  unconstitutional  state 
of  affairs.  I  might  refer  back  to  a  joint  meeting  of  former  Secretary 
of  State  Dean  Rusk  with  at  that  time  present  Secretary  of  State 
William  Rogers.  They  both  agreed  that  the  House  had  equal  juris- 
diction with  the  Senate  in  treaty  matters — particularly  those  where 
appropriated  funds  are  involved,  or  property  transfers. 

Senator  Allex.  Do  you  feel  that  the  House  would  have  jurisdiction 
on  matters  other  than  the  actual  disposition  of  the  property? 

Mr.  Murphy.  Yes;  I  do.  I  cite  as  a  precedent — and  I  would  like 
to  ask  you  to  consider  submitting  for  the  record  a  Library  of  Congress 
study  done  in  1971  and  another  one  done  in  1977,  which  address  them- 
selves to  the  role  of  the  House  in  the  disposition  of  property.  One 
document  specifically  applies  to  the  Panama  Canal.  The  other  docu- 
ment is  in  the  American  Law  Division. 

Senator  Allex.  Would  approval  of  a  treaty  by  both  the  Senate 
and  the  House  be  equivalent  to  a  statutory  action  by  both  parties  in 
the  form  of  a  bill  approved  by  both  parties  and  signed  by  the  Presi- 
dent? That  would  seem  to  be  what  would  be  required. 

Mr.  Murphy.  Yes;  I  think  that  would  be  the  proper  legislative 
action  precedent  to  the  treaty. 

Senator  Allex.  I  think  it  should  precede  the  treaty  in  an  effort 
to  avoid  the  possible  complication  that  the  Senate  might  approve  the 
treaty  by  a  two-thirds  vote  and  then  the  House  fail  to  give  majority 
approval  to  the  bill.  That  would  create  a  chaotic  situation.  You  said 
it  would  be  an  unconstitutional  treaty. 

Mr.  Murphy.  That  is  correct. 

Senator  Allex.  Do  you  understand  that  these  annuity  payments 
or  these  lump-sum  settlements  should  also  be  part  of  the  treaty? 
Should  not  all  commitments  made  on  all  sides  certainly  have  approval 
by  the  Senate  on  the  treaty  and  the  House  on  the  approving  action? 

Mr.  Murphy.  That  would  be  unconstitutional  if  they  did  not  go 
through  the  appropriating  process.  Clearly,  I  think  the  American 
people  would  be  incensed  over  the  disposition  of  their  funds  in  that 
manner. 

Senator  Allex.  Aside  from  the  appropriating  process  there  should 
be,  at  the  very  least,  specific  approval  of  the  entire  transaction  by  an 
act  of  Congress,  should  they  not  ? 

Mr.  Murphy.  Yes,  there  should — and  by  act  of  Congress,  I  mean 
the  whole  Congress. 

Senator  Allex.  Yes.  That  is  what  I  mean,  of  course,  by  an  act  of 
Congress.  I  assume  that  it  would  have  to  be  signed  by  the  President, 
as  any  other  statutory  matter. 

Senator  Hatch? 

Senator  Hatch.  Mr.  Murphy,  has  the  State  Department  sought  or 
acted  upon  the  advice  of  your  committee,  or  has  it  really  informed  you 
of  the  actions  it  is  going  to  take  or  has  taken  from  time  to  time  ? 

Mr.  Murphy.  Our  committee,  of  course,  with  the  Panama  Canal 
Subcommittee  has  not  waited  for  the  State  Department  to  seek  our 
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advice.  We  have  asked  them  to  come  up  periodically  to  debrief  us  and 
to  brief  us  on  the  status  of  their  negotiations.  So  we  have  kept  abreast 
of  the  status. 

Senator  Hatch.  Do  you  feel  that  the  information  that  they  have 
provided  to  you  has  been  sufficient  to  enable  your  committee  to  fulfill 
its  functions  pursuant  to  the  Constitution  ? 

Mr.  Murphy.  I  think  that  the  insistence  of  the  committee  on  obtain- 
ing that  information  has  been  adequate.  I  might  say,  however,  that 
the  State  Department  is  hedging  in  every  way  possible  so  that  it  can 
circumvent  the  requirements  for  House  action  in  this  matter. 

Senator  Hatch.  Do  you  believe  that  the  State  Department  or  the 
Department  of  the  Army  have  taken  any  actions  which  would  tend 
to  undermine  U.S.  sovereignty  or  practical  control  of  the  zone  in  the 
period  prior  to  ratification  of  the  treaty  other  than  what  you  just 
said? 

Mr.  Murphy.  I  think  that  the  Kissinger-Tack  agreement  was  a  little 
bit  too  specific  for  the  interests  of  the  United  States.  It  narrowed  the 
ability  of  the  U.S.  negotiators  to  within  too  tight  a  parameter.  I  felt 
that  that  was  a  grave  error.  From  that  point  on  I  felt  that  we  were 
not  going  to  get  a  treaty  that  was  going  to  be  in  the  interests  of  the 
United  States. 

Senator  Hatch.  What  effect  do  you  think  the  Kissinger-Tack 
agreement  really  has  had  on  propagating  the  attitude  among  the 
Panamanians  that  they  should  have  the  canal  ? 

Mr.  Murphy.  Well,  there  is  a  division  of  opinion.  I  would  differ 
with  some  prior  witnesses  as  to  how  the  Panamanian  people  feel 
about  the  Panama  Canal.  There  is  a  division  of  feeling  in  Panama. 
Many  Panamanians  want  the  United  States  in  Panama  because  of 
the  obvious  stability  that  the  U.S.  administration  brings. 

We  always  felt  that  the  two  vital  necessities  were  U.S.  operational 
authority  of  the  canal  and  U.S.  defense  of  the  canal,  and  that  these 
would  be  nonnegotiable  items.  Obviously,  though,  this  administration 
has  negotiated  away  both  necessities. 

TOLL   INCREASES 

Senator  Hatch.  Do  you  feel  that  all  of  the  Latin  American  states 
are  against  our  retention  of  the  canal,  or  are  they  just  saying  that  in 
support  of  their  Panamanian  neighbors  ? 

Mr.  Murphy.  As  I  said  at  the  outset,  there  is  lipservice  paid  to  Pan- 
ama strictly  on  a  brotherly  basis  because  they  are  one  of  the  Latin 
nations  and  they  do  have  certain  loyalties  on  the  surface.  However, 
under  that  surface  there  is  a  broad  division  of  opinion. 

Those  countries  on  the  west  coast  of  South  America  are  going  to 
pay  through  the  nose  to  ship  their  ores,  particularly,  to  the  east 
coast  of  the  United  States  and  to  Western  Europe.  They  could  very 
well  be  priced  out  of  business  because  of  what  I  feel  will  be  extraor- 
dinary toll  increases. 

Senator  Hatch.  Actually,  what  really  could  happen  here  if  we  give 
up  the  canal,  is  that  we  can  expect  extraordinary  toll  increases  and 
consequent  economic  difficulties  all  over  South  America,  especially  on 
the  west  coast  of  South  America. 

Mr.  Murphy.  Particularly  those  countries  on  the  west  coast,  If  we 
just  analyze  Panama's  ability  to  manage  its  own  economy,  40  percent 
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of  the  budget  of  Panama  today  is  debt  service.  That  is  the  reason  for 
their  great  insistence  on  this  up  front  money  and  the  demand  that  they 
can  control  tolls  and  be  paid  some  type  of  annuity. 

Senator  Hatch.  Assuming  that  the  fait  accompli  occurs  without 
the  advice  and  consent  and  approval  of  Congress,  do  you  feel  that 
stability  will  be  maintained  for  the  canal  by  the  Panamanians.  Do 
they  have  the  capacity  to  achieve  stability  without  major  overt  efforts 
on  the  part  of  the  United  States  ? 

Mr.  Murphy.  The  Panamanians  have  proved  in  the  past  that  they 
have  the  ability  to  create  stability  or  instability  in  their  country  on  a 
moment's  notice.  The  1964  situation  was  clearly  provoked.  Ellsworth 
Bunker,  who  then  was  the  Secretary  of  the  Organization  of  Ameri- 
can States,  published  his  opinion  as  to  the  Communist  influence  that 
had  caused  those  riots  in  that  country. 

I  read  those  words  back  to  him  when  he  was  named  ambassador  for 
the  purpose  of  negotiating  a  treaty,  to  remind  him  of  his  feelings  in 
1964.  We  know  that  the  stability  of  that  country,  unfortunately,  we 
are  dealing  with  a  country  of  less  than  2  million  people.  It  is  in  con- 
stant turmoil  politically. 

There  were  nine  political  parties  prior  to  the  Torrijos  coup  when 
he  deposed  Arnulfo  Arias.  Those  philosophies  still  exist  in  Panama 
despite  the  fact  that  they  have  a  totally  controlled  press  and  a  military 
dictatorship  that  runs  the  country. 

Senator  Hatch.  One  of  the  principal  arguments  that  is  commonly 
used  against  our  retention  of  the  canal  has  been  that  it  is  militarily 
indefensible.  What  has  your  committee  determined  with  regard  to 
that? 

Mr.  Murphy.  Well,  our  Capitol  was  militarily  indefensible  from 
the  Weathermen  not  too  many  years  ago.  The  fact  that  a  piece  of 
real  estate  does  not  lend  itself  to  the  easiest  defense  does  not  make  it 
indefensible.  I  think  that  the  canal  can  be  defended.  The  defense  of 
the  canal,  of  course — we  are  not  worried  about  Venezuela  at  this  time, 
I  don't  think,  or  any  other  persons  making  an  effort  to  sabotage  the 
canal. 

It  is  a  question  of  internal  operation  within  Panama.  Panama  can 
control  the  movement  of  individuals.  I  think  that  the  United  States 
has  the  ability  to  defend  the  canal. 

Senator  Hatch.  The  logical  next  step  from  that,  the  arguers  say, 
is  that  if  we  are  forced  to  defend  the  canal  militarily  we  will  lose  an 
awful  lot  of  good  will  from  our  Latin  American  negihbors  and  friends, 
and  that  it  would  be  far  better  for  us  to  give  up  the  canal  rather  than 
to  lose  these  good  relations  with  our  Latin  American  neighbors. 

What  do  you  and  your  committee  feel  about  that  ? 

Mr.  Murphy.  I  have  heard  and  the  committee  has  heard  people 
say,  "All  we  have  to  do  to  solve  our  problems  with  Latin  America  is 
to  give  back  the  Panama  Canal  and  Guantanamo  Bay."  That,  I  think, 
is  the  most  naive  analysis  I  have  ever  heard  of  the  solution  to  the  prob- 
lems in  this  hemisphere.  These  problems  are  most  complex.  Giving 
away  the  Panama  Canal,  I  think,  would  probably  compound  our  prob- 
lems in  Latin  America. 

Senator  Hatch.  Would  you  consider  the  surrender  of  the  Panama 
Canal  as  a  manifestation  of  the  American  tendency  in  foreign  policy 
nowadays  to  back  away  from  our  rights  and  legitimate  claims  for  the 
sake  of  some  so-called  expediency  ? 
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Mr.  Murphy.  I  think,  of  course,  that  that  is  an  easy  criticism.  I 
think,  though,  that  the  Panama  Canal  is  a  real  estate  deal.  The  city 
of  Panama  has  expanded.  Of  course,  it  could  expand  into  some  real 
estate  areas  that  are  not  essential  to  the  operation  and  development 
of  the  Panama  Canal  as  it  is  now  configured. 

Much  of  those  lands  could  be  deeded  to  Panama.  The  question  is  the 
militancy  of  the  Panamanian  Government  in  making  its  great  de- 
mands to  the  United  States.  I  think  that  there  is  a  basis  for  a  rational 
agreement,  but  certainly  not  the  agreement  that  I  have  heard  adver- 
tised by  the  State  Department. 

Senator  Hatch.  I  have  one  final  question.  What  do  you  think  about 
the  $5  billion  demand  by  the  Panamanians,  assuming  that  we  are  all 
in  agreement  that  the  canal  should  be  given  up? 

Mr.  Murphy.  I  understand  that — was  it  $5  billion  that  you  said  ? 

Senator  Hatch.  That  is  what  I  understand.  That  is  what  I  have  been 
reading  in  the  papers. 

Mr.  Murphy.  I  understood  that  it  was  about  $9  billion  at  the  table, 
with  $1  billion  up  front  and  a  $330  million  annual  payment.  Whether 
that  was  the  bargaining  position  that  they  went  into  the  final  round 
with,  or  the  semifinal  round  with,  in  order  to  come  out  with  what  an- 
nuity and  if  any  up  front  money,  I  do  not  know.  I  explained  to  you 
why  they  are  desperately  in  need  of  capital  at  this  time. 

However,  I  would  think  that  that  would  probably  be  the  most 
difficult  question  for  any  member  of  the  House  or  Senate  to  face,  par- 
ticularly those  who  are  going  to  run  in  1978,  to  approve  anything 
in  that  range. 

Senator  Hatch.  Do  you  feel  that  we  owe  anything  to  the  Panama- 
nians? I  heard  it  right' from  Sol  Linowitz  that  we  owed  them  money, 
that  it  was  disgraceful  what  we  have  done  to  the  Panamanians. 

Mr.  Murphy.  The  U.S.  aid  program  has  been  very  helpful  to 
Panama.  The  revenues  of  the  canal  have  spun  off  to  Panama  through 
the  fact  that  this  great  economic  entity  is  in  that  small  country. 
The  canal  has  been  a  tremendous  factor  in  raising  their  standards  of 
living. 

The  Panamanians,  unfortunately,  have  a  canal  blockage  or  men- 
tality. They  do  not  develop  the  natural  resources  that  they  have.  They 
say  that  their  only  asset  is  geography.  I  think  that  Senator  Gravel 
pointed  out  the  narrowness  of  the  isthmus  at  that  point. 

They  do  have  fine  copper  reserves.  They  do  have  good  agricultural 
areas.  Some  people  have  developed  agriculturally  in  Panama.  "What 
the  Panamanian  has  used  for  decades  is  the  canal  as  his  internal 
political  issue.  He  has  failed  to  develop  the  country  and  its  resources 
that  should  be  developed. 

Senator  Hatch.  Do  you  think  the  House  will  stand  for  the  adminis- 
tration's neglect  in  this  manner? 

Mr.  Murphy.  I  did  not  quite  catch  that. 

Senator  Hatch.  Under  the  Constitution,  do  you  think  that  the 
House  will  accept  being  bypassed  in  this  proposed  treaty? 

Mr.  Murphy.  No;  I  think  the  House  will  be  insistent  on  its  pre- 
rogative. 

Senator  Hatch.  Mr.  Leonard  indicated  in  his  testimony  before  this 
committee  that  if  the  treaty  is  concluded  and  is  then  brought  to  the 
Senate  for  ratification,  that  even  if  the  Senate  insists  upon  ratification 
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by  the  House  as  well,  or  even  if  it  is  sent  to  both  bodies  and  approved 
by  both  bodies,  that  it  would  hardly  be  the  time  to  deny  the  adminis- 
tration of  the  treaty. 

Mr.  Murphy.  Well,  if  that  is  a  tactic  of  the  administration  I  think 
that  it  would  lose  a  great  deal  of  credibility  and  cooperation  of  the 
House. 

Senator  Hatch.  If  the  House  opposed  the  treaty,  and  let  us  assume 
that  the  Senate  rejected  it,  would  that  not  compound  the  projected 
difficulties  we  might  have  with  our  Latin  American  neighbors  to  a 
greater  extent  than  if  we  had  taken  a  stand  in  the  first  place  against 
the  giveaway  of  the  canal  on  the  grounds  that  it  is  nonnegotiable  ? 

Mr.  Murphy.  T  think  executing  a  canal  treaty  without  House  par- 
ticipation would  show  our  Latin  American  neighbors  that  we  were 
not  adhering  to  the  precepts  of  our  own  Constitution,  and  here  we 
want  them  to  have  democratic  constitutions  and  act  democratically 
and  protect  the  human  rights  of  their  people.  In  effect,  we  would  be 
breaching  our  own  Constitution. 

Senator  Hatch.  Well,  I  have  benefited  from  your  testimony  and 
I  recognize  your  very  important  position  in  the  House  of  Represen- 
tatives. 

Being  a  believer  in  limited  government  and  the  separation  of 
powers,  this  has  been  an  enlightening  day  for  me  to  sit  in  on  the 
testimony  that  we  have  heard.  I  am  looking  forward  to  the  remaining 
testimony  that  we  shall  take  over  the  period  of  time  remaining.  Yours 
has  been  most  informative  and  we  appreciate  the  erudition  that  you 
have  brought  here  today. 

Mr.  Murphy.  Thank  you.  Senator. 

Senator  Allex.  Thank  you  very  much,  Mr.  Murphy.  You  have  been 
most  helpful  and  we  appreciate  it. 

We  are  running  a  little  bit  behind  our  schedule,  but  we  did  make 
some  headway. 

We  will  recess  now  until  2 :15.  Judge  Crowe  will  be  the  first  witness 
at  that  time. 

[Recess  taken.] 

[Prepared  statement  of  Hon.  John  M.  Murphy,  chairman,  Com- 
mittee on  Merchant  Marine  and  Fisheries,  plus  material  from  the  Con- 
gressional Research  Service,  Library  of  Congress  follows:] 
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STATEMENT  OF  HON.  JOHN  M.  MURPHY,  CHAIRMAN 
COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 
BEFORE  SENATE  JUDICIARY  SUBCOMMITTEE  ON 
SEPARATION  OF  POWERS 


Tuly  22,  1977 

Mr.  Chairman, 

Thank  you  for  this  opportunity  to  testify  before  this 
Subcommittee  on  one  of  the  most  important  contemporary  issues 
with  respect  to  the  separation  of  powers--the  Congressional 
power  to  dispose  of  U.S.  property  and  territory,  especially  as 
it  relates  to  the  Panama  Canal  and  Canal  Zone.   This  issue  has 
long  been  of  concern  to  me.   As  Chairman  of  the  House  Panama 
Canal  Subcommittee  in  the  92nd  Congress,  I  chaired  several  days 
of  hearings  which  addressed  this  question  and  gave  firm  proof 
that  Congressional  authorization  is  required  for  any  transfer 
or  conveyance  of  the  lands  of  the  Canal  Zone  or  Panama  Canal 
property  to  the  Republic  of  Panama. 

Let  it  be  unmistakably  clear  --  the  United  States  has 
title  to  the  Panama  Canal  and  a  vested  property  interest  in 
the  Canal  Zone.   These  two  facts  have  been  acknowledged  not 
just  by  many  in  the  Congress  today,  but  by  Presidents, 
Secretaries  of  State  and  U.S.  representatives  who  were  involved 
in  the  writing  and  interpretation  of  Canal  treaties.   These 
facts  have  even  been  acknowledged  by  the  representatives  of 
Panama.   Indeed,  any  U.S.  official  who  chose  to  deny  these 
facts  would  be  contravening  the  position  of  successive  Adminis- 
trations since  the  time  of  Theodore  Roosevelt. 
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The  overriding  reason  that  the  United  States  possesses 
such  extensive  powers  on  the  Isthmus  of  Panama  is  that  the 
taxpayers  and  Congress  of  the  United  States  would  never  have 
allowed  the  investment  of  such  large  sums  of  U.S.  money  in  the 
construction  of  an  interoceanic  canal  and  its  defense  without 
the  necessary  legal  authority  --  jurisdiction,  sovereign  power 
and  title  --  to  protect  that  investment. 

The  basic  1903  treaty  with  Panama  gave  the  U.S.  property 
rights.   In  Article  VIII  of  that  treaty,  Panama  granted  to  the 
U.S.,  and  in  Article  XXII,  Panama  renounced  all  reversionary 
claim  to  all  rights,  interest  and  property  connected  with  pre- 
vious canal  concessions.   Moreover,  that  treaty  either 
granted  to  the  U.S.  or  authorized  the  taking  of  all  real 
property  in  the  Canal  Zone,  and  provided  for  a  land  commission 
to  compensate  private  landowners .   Landholders  or  landowners 
subsequently  deeded  property  to  the  United  States  and  were 
indemnified,  and  in  this  way,  the  U.S.  acquired  property 
rights  ranging  from  fee  simple  title  to  release  of  squatters ' 
claims.   In  fact,  the  total  compensation  paid  by  the  U.S.  to 
various  entities  in  connection  with  the  Canal  property 
purchases  has  amounted  to  $166,362,173,  as  of  1974. 

In  1907,  the  U.S.  Attorney  General  confirmed  the 
"satisfactory  title"  to  the  property  the  U.S.  acquired  from 
the  French  Canal  Company,  including  land  and  stock. 

Also  in  1907,  in  the  historic  case  of  Wilson  vs.  Shaw, 
the  Supreme  Court  indicated  that  the  title  of  the  U.S.  to  the 


135 

3 

Canal  Zone  was  sufficient  for  the  expenditure  of  U.S.  funds. 

...It  is  hypercritical  to  contend  that  the  title 
of  the  United  States  is  imperfect,  and  that  the 
territory  described  does  not  belong  to  this 
Nation,  because  of  the  omission  of  some  of  the 
technical  terms  used  in  ordinary  conveyances  of 
real  estate. 

Thus,  Mr.  Chairman,  without  addressing  all  of  the 
specific  foundations  of  U.S.  property  interests  with  respect 
to  the  Panama  Canal  and  Canal  Zone,  it  is  clear  that  the  U.S. 
is  the  owner  of  assets  of  the  Panama  Canal  Company  and  the 
Canal  Zone  Government ,  and  that  we  have  ownership  of  the 
waterway,  appurtenant  installations,  buildings ,  and  other 
structures  in  the  Zone.   Further,  the  assets  of  the  Panama 
Canal  organization  and  military  departments  and  agencies  of 
the  U.S.  Government  in  the  Zone  are  assets  which  are  property 
subject  to  Article  IV,  Section  3,  Clause  2,  of  the  Constitu- 
tion . 

The  United  States,  then,  has  property  interests 
which  can  only  be  disposed  of  with  proper  constitutional 
authorization.   Even  if  the  Republic  of  Panama  were  to  regain 
sovereign  power  over  the  Canal  Zone  in  a  new  treaty,  that 
would  not  accomplish  of  itself  the  reacquisitipn  of  title  or 
rights  to  the  land,  assets  and  property  of  the  Panama  Canal. 
In  behalf  of  our  property  interests  in  the  Canal  Zone,  the  U.S 
has  paid  --  and  paid  --  and  paid.    Our  expenditures  have 
included  the  initial  $10  million  payment  and  annuity  payments 


136 


made  to  the  Republic  of  Panama  through  the  1903  Treaty  and  its 
modifications;  the  $40  million  paid  to  the  French  Canal  Company 
in  1903;  the  $25  million  payment  to  Columbia  in  1922;  and, 
finally,  the  $7  billion  in  investment  by  the  U.S.  in  the  Canal 
and  Zone . 

Having  established  that  the  U.S.  is  a  bona  fide  property 
holder  in  the  Canal  Zone,  what,  then,  is  the  answer  to  the 
chief  question  which  the  Subcommittee  is  addressing?   Can  the 
property  rights  of  the  United  States  in  the  Zone  be  disposed  of 
by  treaty  without  implementation  or  authorization  by  the  entire 
Congress,  including  the  House  of  Representatives?   The  answer, 
Mr.  Chairman,  is,  in  my  view,  definitely  not  —  prior  practice, 
judicial  interpretation,  and  the  tenets  of  real  democracy  do 
not  allow  it. 

The  Presidential  power  to  negotiate  treaties,  stipulated 
in  Article  II,  Section  2,  of  the  Constitution  cannot  be 
viewed  in  isolation.   Article  IV,  Section  3,  Clause  2,  of  the 
Constitution  is  one  clear  limitation  on  the  Article  II  power. 

It  provides : 

The  Congress  shall  have  Power  to  dispose 
of  and  make  all  needful  Rules  and  Regulations 
respecting  the  Territory  or  other  Property 
belonging  to  the  United  States;  and  nothing  in 
this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or 
of  any  particular  State. 

Since  it  is  the  responsibility  of  Congress  to  dispose 

of  U.S.  property,  if  the  President  proceeded  to  negotiate  and 

press  for  consent  to  ratification  of  a  treaty  which  ceded  or 
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transferred  U.S.  property  without  Congressional  consent,  then 
he  would  be  proceeding  on  an  unconstitutional  course.   As  the 
Supreme  Court  has  said,  the  treaty  power  does  not  extend  to 
what  the  Constitution  forbids  (Geofroy  vs.  Riggs  133  U.S.  258). 

Moreover,  treaty  arrangements  which  are  complex  in 
nature  and  require  implementing  legislation,  like  those  which 
would  likely  result  from  present  Canal  treaty  negotiations, 
are  most  advantageously  handled  by  the  entire  Congress  and  the 
Executive  because  of  the  many  interests  which  are  affected.   In 
addition,  the  depth  of  feeling  of  the  people  of  the  United 
States  on  the  Canal  issue  invites  a  democratically  superior 
policy  of  maximum  participation  of  the  Legislative  Branch. 
Indeed,  the  people  of  this  country  rightfully  feel  that  their 
tax  dollars  and  resources  are  greatly  responsible  for  the 
Panama  Canal  --  and  they  want  the  influence  of  the  House  of 
Congress  charged  with  appropriation  of  monies  to  be  felt. 

In  debate  in  previous  years  on  this  question  of 
Congressional  approval  of  disposal  of  U.S.  property,  represen- 
tatives of  the  Executive  Branch  have  frequently  cited  U.S. 
treaties  with  Indian  tribes  as  precedents  for  disposing  of  U.S. 
territory  without  full  Congressional  approval.   What  must  be 
pointed  out,  however,  is  that  these  Indian  treaties  had  some 
fundamental  differences  with  the  Panama  Canal  situation.   Not 
all  of  these  Indian  treaties  involved  a  transfer  of  title. 
Moreover,  in  those  few  cases  in  which  title  was  transferred, 
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the  U.S.  retained  residual  rights  as  the  sovereign  in  lands 
granted  to  the  Indian  Tribes.   In  the  Panama  situation,  we 
will  probably  find  lands  being  conveyed  to  a  foreign  power 
with  no  residual  U.S.  rights. 

Also,  you  may  hear  the  Department  of  State  citing  some 
isolated  instances  where  transfers  were  made  by  treaty  alone 
in  order  to  support  the  proposition  that  the  treaty-making 
powers  are  concurrent  with  that  of  the  Congress  with  regard  to 
transfer  of  properties.   The  fact  that  Congress  chose  not  to 
exercise  its  power  in  instances  involving  43  gallons  of  whiskey 
in  an  Indian  treaty,  or  some  very  minor  parcels  of  property  in 
Panama,  does  not  mean  that  Congress  does  not  have  the  disposal 
power  and  does  not  denigrate  the  powers  granted  by  the  clear 
and  unequivocal  language  contained  in  Section  IV,  Article  3, 
Clause  2. 

With  regard  to  the  specific  question  of  disposal  of 
Panama  Canal  property  to  Panama,  prior  practice  demonstrates 
what  must  continue  to  be  the  rule.   Property  of  the  U.S. 
associated  with  the  Panama  Canal  enterprise  has  been  disposed 
of  in  the  past  only  in  accordance  with  Congressional  authori- 
zation with  the  exception  of  some  small  tracts  ©f  land  which 
were  conveyed  as  part  of  1955  boundary  adjustments  and  in 
which  the  Congress  acquiesced.   Certainly,  if  House  as  well  as 
Senate  authorization  was  necessary  heretofore  to  dispose  of  appur- 
tenant facilities  or  small  tracts  of  land  in  the  Zone,  then  there 
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must  be  full  authorization  for,  in  effect,  transferring  the 
entire  Canal  Zone  and  most  or  all  Panama  Canal  property  as  we 
may  see  it  in  a  draft  treaty. 

Allow  me  to  cite  the  precedents  for  transfer  of  Canal 
property.   In  1932,  in  order  to  build  a  legation  building  on 
land  that  had  been  a  part  of  the  Canal  Zone,  Congress  author- 
ized the  Secretary  of  State  to  modify  the  boundary  line  between 
Panama  and  the  Canal  Zone . 

In  1942,  a  House  Joint  Resolution  permitted  the  transfer 

to  Panama,  free  of  cost,  of  the  sewers  and  waterworks  systems 

of  Colon  and  Panama  City,  as  well  as  certain  railroad  lots. 

This  Resolution  was  passed  in  the  Senate  despite  some  objection 

that  the  transfer  should  have  been  accomplished  by  treaty 

without  House  participation.   In  the  debate  that  confirmed 

this  important  legislative  requirement,  the  then  Chairman  of 

the  Senate  Foreign  Relations  Committee,  Senator  Connally, 

stated: 

...under  the  Constitution  of  the  United  States, 
Congress  alone  can  vest  title  to  property  which 
belongs  to  the  United  States.   The  Constitution 
itself  confers  on  Congress  specific  authority  to 
transfer  territory  or  lands  belonging  to  the 
United  States  ... .The  House  of  Representatives 
has  a  right  to  a  voice  as  to  whether  any, trans- 
fer of  real  estate  or  other  property  shall  be 
made  either  under  treaty  or  otherwise. 

Finally,  in  1955,  in  the  treaty  of  Mutual  Understanding 

and  Cooperation  with  Panama,  major  property  transfers  were 
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made  dependent  upon  the  Congressional  authorization  given  in 
1957.   During  hearings  on  the  consideration  of  the  1955 
Treaty,  a  representative  of  the  State  Department  admitted  that 
legislation  would  be  needed  to  implement  the  transfer  of  all 
the  territory  and  property  mentioned  in  the  treaty. 

Thus,  Mr.  Chairman,  the  prior  practice  with  respect  to 
the  Canal  Zone  is  clear.   Based  on  the  facts  of  this  situation, 
our  U.S.  negotiators  should  proceed  on  the  assumption  that  the 

House  of  Representatives  and  the  Senate  will  both  have  to 
approve  any  agreement  binding  on  the  United  States  .   In  view 
of  past  practice,  if  the  State  Department  does  not  want  full 
Congressional  authorization  of  disposal,  the  burden  is  on  them 
to  show  that  we  do  not  own  the  Canal  Zone  or  any  properties 
therein. 

I  would  urge  that  the  only  treaty  the  Senate  ought  to 
accept  is  one  which  includes  Congressional  authorization  for 
disposal  of  U.S.  Canal  property  as  one  of  its  provisions. 
Absent  that  provision,  the  draft  agreement  should  be  remanded 
to  the  negotiators .   This  is  especially  important  in  view  of 
the  fact  that  the  U.S.  is  negotiating  with  a  military  dictator- 
ship in  Panama  whose  treaty  agreement  on  property  rights  could 
be  overturned  tomorrow. 

Mr.  Chairman,  if  the  Executive  is  permitted  to  sidestep 
the  House  of  Representatives  on  this  vital  constitutional 
issue  of  disposal  of  Canal  property,  it  will  try  to  sidestep 
the  Senate  on  another  issue,  and  the  Judiciary  on  still  another 
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The  very  fundamental  precepts  of  the  Constitution  are  at  stake 
and  we  have  already  had  one  instance  in  which  the  Executive 
Branch  attempted  to  expand  its  powers,  resulting  in  the  worst 
scandal  in  our  nation's  history  —  Watergate. 

In  addition  to  my  personal  views  on  this  subject,  I 
appear  today  because  the  House  Committee  on  Merchant  Marine 
and  Fisheries,  which  I  chair,  must  be  intensely  interested  and 
rightfully  insistent  on  its  prerogatives  with  respect  to  the 
Panama  Canal.   If  the  U.S.  is  to  be  a  primary  operator  of  the 
Canal  under  a  new  treaty  arrangement  for  the  next  25  years  or 
so,  then  the  Committee  will  presumably  have  legislative 
responsibility  for  such  items  as  the  structure  of  a  new  Canal 
operating  entity;  the  basis  for  vessel  tolls;  the  lands  and 
waters  and  property  rights  relevant  to  the  Canal;  assets  of  the 
Canal  entity;  options  for  Canal  modernization  or  a  new  sea-level 
Canal;  the  neutrality  and  international  guarantees  for  the 
Canal;  and  ancillary  operations.   It  would  be  disastrous  for 
the  Committee  and  the  Congress  to  have  to  deal  with  a  treaty 
wholly  or  mostly  deemed  by  the  Executive  to  be  self -executing. 
To  do  this  would  be  to  make  a  farce  of  democracy. 

For  this  reason,  I  strongly  urge  that  the  Senate 
Committee  forcefully  act  to  retain  appropriate  Congressional 
powers  and  to  ensure  effective  participation  in  any  projected 
arrangements  with  Panama  regarding  the  Canal.   The  Constitu- 
tional language  of  Article  IV  is  clear  and  unequivocal. 
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Congress  has  the  power  to  deal  with  U.S.  property  --  it  is  the 
intent  and  duty  of  Congress  in  matters  of  such  vital  importance 
to  assert  its  power. 

In  conclusion,  I  would  like  to  express  the  gratitude  of 
the  Members  of  the  House  of  Representatives  for  the  service  which 
this  Subcommittee  is  rendering  in  holding  these  essential  hearing; 
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July  19,  1977. 
Memorandum  to  :  Hon.  John  Murphy. 
(Attention  to  Bernard  Tannenbaum/Terry  Modglin.) 
From  :  American  Law  Division. 

Subject :  Role  of  the  House  of  Representatives  in  the  disposition  of  U.S.  property 
in  the  Panama  Canal  Zone  to  Panama  :  Negating  arguments  denying  appli- 
cability of  article  IV. 
This  report  is  forwarded  in  response  to  your  request  for  information  on  the 
above  mentioned  subject.  It  supplements  previous  memoranda  from  this  Division 
to  your  office  on  the  same  subject. 

The  material  presented  makes  five  major  points. 

(1)  The  status  of  the  American  Indian  interest  in  land  in  the  United  States 
is  unique,  and  the  transfer  of  that  interest  by  treaty  is  not  at  all  analogous  to 
the  transfer  of  property  in  the  Canal  Zone  to  a  foreign  sovereign  nation. 

(2)  In  view  of  the  unique  nature  of  the  Indian's  interest,  it  may  be  argued 
that  a  disposition  in  the  Article  IV  sense  was  never  made  or  even  contemplated. 

(3)  Even  if  the  transfer  of  interest  effected  by  treaty  be  considered  a  "dis- 
posal", it  was  a  disposal  recognized  by  Congress,  and  that  body  seems  to  have 
delegated  to  the  executive  its  exclusive  right  to  dispose  of  property.  That  delega- 
tion is  validated  by  its  acquiescence  to  Executive  action  over  a  considerable 
period  of  time. 

(4)  By  the  1860's,  Congress  had  withdrawn  its  acquiescence  to  the  transfer 
of  property  interests  by  treaty.  Its  disavowal  of  that  procedure  was  clear,  and 
the  Senate,  despite  vocal  opposition,  assented  to  the  House  position  on  this 
matter. 

(5)  It  has  been  the  consistent  practice  of  past  administrations  to  obtain  the 
consent  of  the  House  prior  to  transferring  property  in  the  Canal  Zone  to  Panama. 
This  express  acknowledgement  of  the  role  of  the  House  of  Representatives  in 
the  disposal  of  federal  property  to  Panama  should  be  considered  as  the  primary 
and  overriding  factor  in  determining  the  requirements  of  Article  IV,  Section  3, 
clause  2  of  the  Constitution  as  it  impacts  on  the  present  situation. 

Kenneth  Merin, 
Legislative  Attorney. 

Arguments  Supporting  the  Role  of  the  House  of  Representatives  in  the 
Disposal  of  Federal  Property  in  the  Canal  Zone 

i.  the  indian  treaty  practice  of  the  united  states  is  not  analogous  to  the 
proposed  transfer  of  property  in  the  panama  canal  zone 

It  is  contended  that  self-executing  treaties  have  conveyed  title  to  the  Indian 
tribes,  and  that  this  practice  supports  the  proposition  that  the  assent  of  the 
House  is  not  needed  to  effect  the  conveyance  of  property  in  the  Canal  Zone  to 
Panama.  It  is  our  belief,  however,  that  an  analogy  between  recognition  by  treaty 
of  Indian  rights  in  land,  and  the  disposal  of  property  to  a  foreign  nation,  con- 
stitutes questionable  use  of  precedent  in  constitutional  interpretation.  Two 
factors  lead  to  this  conclusion.  First,  the  unique  status  of  Indian  tribes  in  this 
country  and  the  principles  of  land  ownership  law  relevant  to  their  reservations, 
differentiates  the  actions  of  the  Executive  in  Indian  treaties  from  the  actions 
involved  in  the  cession  of  land  to  a  foreign  sovereign  power.  Second,  the  specific 
practice  (transfer  in  interest  by  treaty)  relied  on  to  sustain  disposal  of  the 
Canal  Zone  by  treaty,  was  specifically  repudiated  by  the  House  and  Senate  over 
a  century  ago. 

A.  Unique  status  of  the  Indians 

It  has  long  been  recognized  that : 

"The  relation  of  the  Indian  tribes  living  within  the  borders  of  the  United 
States,  both  before  and  since  the  Revolution,  to  the  people  of  the  United  States 
has  always  been  an  anomalous  one  and  of  a  complex  character."  (United  States 
v.  Kagama  118  U.S.  375,  381  (1886) ). 
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"Anomalous"  and  "complex"  are  certainly  proper  adjectives  to  be  used  in 
describing  the  nature  of  the  interest  in  property  possessed  by  the  American 
Indians.  In  Johnson  and  Graham's  Lessee  v.  Mcintosh  8  Wheaton  (21  U.S.)  543 
(1823),  Chief  Justice  Marshall  described  how  the  European  countries,  in  order 
to  establish  a  right  of  acquisition  so  as  to  limit  contests  among  themselves, 
decided  that  "discovery"  gave  title  to  the  sovereign  of  the  explorer — title 
that  was  good  against  the  title  alleged  by  any  other  European  nation.  As  to 
the  Indians : 

"In  the  establishment  of  these  relations,  the  rights  of  the  original  inhabitants 
were,  in  no  instance,  entirely  disregarded ;  but  were  necessarily,  to  a  considerable 
extent,  impaired.  They  were  admitted  to  be  the  rightful  occupants  of  the  soil, 
with  a  legal  as  well  as  just  claim  to  retain  possession  of  it.  and  to  use  it  accord- 
ing to  their  own  discretion ;  but  their  rights  to  complete  sovereignty,  as  inde- 
pendent nations,  were  necessarily  diminished,  and  their  power  to  dispose  of  the 
soil  at  their  own  will,  to  whomsoever  they  pleased,  was  denied  by  the  original 
fundamental  principle,  that  discovery  gave  exclusive  title  to  those  who  made  it. 

While  the  different  nations  of  Europe  respected  the  right  of  the  natives,  as 
occupants,  they  asserted  the  ultimate  dominion  to  be  in  themselves  :  and  claimed 
and  exercised,  as  a  consequence  of  this  ultimate  dominion,  a  power  to  grant  the 
soil,  while  yet  in  possession  of  the  natives.  These  grants  have  been  understood  by 
all,  to  convey  a  title  to  the  grantees,  subject  only  to  the  Indian  right  of  occu- 
pancy." 

As  a  result  of  the  Revolutionary  War.  the  newly  independent  States  acquired 
all  of  the  rights  to  the  soil  formerly  possessed  by  the  Crown. 

"The  United  States,  then,  have  unequivocally  acceded  to  that  great  and  broad 
rule  by  which  its  civilized  inhabitants  now  hold  this  country.  They  hold,  and 
assert  in  themselves,  the  title  by  which  it  was  acquired.  They  maintain,  as  all 
others  have  maintained,  that  discovery  gave  an  exclusive  right  to  extinguish  the 
Indian  title  of  occupancy,  either  by  purchase  or  by  conquest;  and  gave  also  a 
right  to  such  a  degree  of  sovereignty,  as  the  circumstances  of  the  people  would 
allow  them  to  exercise. 

"The  power  now  possessed  by  the  government  of  the  United  States  to  grant 
lands,  resided,  while  we  were  colonies,  in  the  crown,  or  its  grantees.  The  validity 
of  the  titles  given  by  either  has  never  been  questioned  in  our  Courts.  It  has  been 
exercised  uniformly  over  territory  in  possession  of  the  Indians.  The  existence  of 
this  power  must  negative  the  existence  of  any  right  which  may  conflict  with, 
and  control  it.  An  absolute  title  to  lands  cannot  exist,  at  the  same  time,  in  different 
persons,  or  in  different  governments.  An  absolute,  must  be  an  exclusive  title,  or 
at  least  a  title  which  excludes  all  others  not  compatible  with  it.  All  our  institu- 
tions recognise  the  absolute  title  of  the  crown,  subject  only  to  the  Indian  right 
of  occupancy,  and  recognise  the  absolute  title  of  the  crown  to  extinguish  that 
right.  This  is  incompatible  with  an  absolute  and  complete  title  in  the  Indians." 
(Id.  at  587-588.) 

What  result  did  this  theory  have  on  the  status  of  the  Indian? 

"That  law  which  regulates,  and  ought  to  regulate  in  general,  the  relations 
between  the  conqueror  and  conquered,  was  incapable  of  application  to  a  people 
under  such  circumstances.  The  resort  to  some  new  and  different  rule,  better 
adapted  to  the  actual  state  of  things,  was  unavoidable.  Every  rule  which  can  be 
suggested  will  1k>  found  to  be.  attended  with  trreat  difficulty. 

'"However  extravagant  the  pretension  of  converting  the  discovery  of  an  inhab- 
ited country  into  conquest  may  appear;  if  the  principle  has  l>een  asserted  in  the 
first  instance,  and  afterwards  sustained  :  if  a  country  has  been  acquired  and  held 
under  it ;  if  the  property  of  the  great  mass  of  the  community  originates  in  it,  it 
becomes  the  law  of  the  land,  and  cannot  l>e  questioned.  So,  too,  with  respect  to 
the  concomitant  principle,  that  the  Indian  inhabitants  are  to  l>e  considered 
merely  as  occupants,  to  l>e  protected,  indeed,  while  in  peace,  in  the  possession  <>f 
their  lands,  but  to  be  deemed  incapable  of  transferring  the  absolute  title  to  others. 
However  this  restriction  may  be  opposed  to  natural  right,  and  to  the  usages  of 
Civilized  nations,  yet,  if  it  be  indispensable  to  that  system  under  which  the  coun- 
try has  Ikhmi  settled,  and  be  adapted  to  the  actual  condition  of  the  two  i>eople, 
it.  may,  perhaps,  be  supported  by  reason,  and  certainly  cannot  be  rejected  bv 
Courts  of  justice."  (Id.  at  591-592.  ) 

In  Worcester  v.  Georgia  <>  Pet.  (31  IT.S.  >  515,  558  (1832).  Chief  Justice  Marshall 
acknowledged  that  the  Indians  were  a  distinct  people,  were  the  equivalent  of 
nations,  and  had  been  dealt  with  by  treaty. 
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"The  Indian  nations  had  always  been  considered  as  distinct,  independent  po- 
litical communities,  retaining  their  original  natural  rights,  as  the  undisputed  pos- 
sessors of  the  soil,  from  time  immemorial,  with  the  single  exception  of  that 
imposed  by  irresistible  power,  which  excluded  them  from  intercourse  with  any 
other  European  potentate  than  the  first  discoverer  of  the  coast  of  the  particular 
region  claimed ;  and  this  was  a  restriction  which  those  European  potentates  im- 
posed on  themselves,  as  well  as  on  the  Indians.  The  very  term  'nation.'  so  gen- 
erally applied  to  them,  means  'a  people  distinct  from  others.'  The  Constitution, 
by  declaring  treaties  already  made,  as  well  as  those  to  be  made,  to  be  the  supreme 
law  of  the  land,  has  adopted  and  sanctioned  the  previous  treaties  with  the  Indian 
nations,  and  consequently  admits  their  rank  among  those  powers  who  are  capa- 
ble of  making  treaties.  The  words  'treaty'  and  'nation'  are  words  of  our  own 
language,  selected  in  our  diplomatic  and  legislative  proceedings,  by  ourselves, 
having  each  a  definite  and  well  understood  meaning.  We  have  applied  them  to 
Indians,  as  we  have  applied  them  to  the  other  nations  of  the  earth.  They  are 
applied  to  all  in  the  same  sense." 

Although  it  was  recognized  that  we  would  conclude  treaties  with  the  Indians  as 
sovereigns,  it  soon  became  clear  that  they  were,  in  fact,  something  less  than  sov- 
ereign in  their  relationship  to  the  United  States.  In  the  case  of  Jones  v.  Median 
175  U.S.  1,  10  (1899)  the  Court  described  their  status  in  these  words : 

"The  Indian  tribes  within  the  limits  of  the  United  States  are  not  foreign  na- 
tions ;  though  distinct  political  communities,  they  are  in  a  dependent  condition ; 
and  Chief  Justice  Marshall's  description,  that  'they  are  in  a  state  of  pupilage,'  and 
'their  relation  to  the  United  States  resembles  that  of  a  ward  to  his  guardian,' 
has  become  more  and  more  appropriate  as  they  have  grown  less  powerful  and 
more  dependent."  (Cherokee  Nation  v.  Georgia,  5  Pet.  1,  17;  Elk  v.  Wilkins,  112 
U.S.  94,  99;  United  States  v.  Kagama,  118  U.S.  375,  382,  384;  Stephens  v.  Choctaw 
Nation,  174  U.S.  445,  484.) 

Other  courts  described  the  Indian  tribes  as  "separate  nations,"  "domestic  de- 
pendent nations,"  "distinct  political  communities,''  "limited  dependent  sover- 
eignties," and  "quasi-sovereign  governments."  One  of  the  most  comprehensive 
analvses  of  their  status  is  found  in  Cherokee  Nation  v.  Southern  Kansas  Rail- 
xcayCo.  135  U.S.  641  (1890). 

"The  proposition  that  the  Cherokee  Nation  is  sovereign  in  the  sense  that  the 
United  States  is  sovereign,  or  in  the  sense  that  the  several  States  are  sovereign, 
and  that  that  nation  alone  can  exercise  the  power  of  eminent  domain  within  its 
limits,  finds  no  support  in  the  numerous  treaties  with  the  Cherokee  Indians,  or 
in  the  decisions  of  this  court,  or  in  the  acts  of  Congress  defining  the  relations 
of  that  people  with  the  United  States.  From  the  beginning  of  the  government  to 
the  present  time,  they  have  been  treated  as  'wards  of  the  nation,'  'in  a  state 
of  pupilage,'  'dependent  political  communities,'  holding  such  relations  to  the 
general  government  that  they  and  their  country,  as  declared  by  Chief  Justice 
Marshall  in  Cherokee  Nation  v.  Georgia,  5  Pet.  1,  17,  'are  considered  by  for- 
eign nations,  as  well  as  by  ourselves,  as  being  so  completely  under  the  sover- 
eignty and  dominion  of  the  United  States,  that  any  attempt  to  acquire  their 
lands,  or  to  form  a  political  connection  with  them,  would  be  considered  by  all 
as  an  invasion  of  our  territory  and  an  act  of  hostility.'  "  (Id.  at  653-654.) 

Many  courts  have  asserted  that  a  guardian/ward  relationship  exists  between 
the  United  States  and  the  Indian  tribes.  "Their  relation  to  the  United  States  re- 
sembles that  of  a  ward  to  his  guardian.'*  Cherokee  Nation  v.  Georgia  5  Pet.  (30 
U.S.  1,  16  (1831).  The  courts  have  continually  sustained  those  sentiments.  Choc- 
taw Nation  v.  United  States  119  U.S.  1,  27  (1886)  ;  Klamath  Indians  v.  United 
States  296  U.S.  244,  254  (1935)  ;  Seminole  Nation  v.  United  States  316  U.S.  286, 
296-297  (1942)  ;  and  most  recently,  Joint  Tribal  Council  of  Passamaquoddi/ 
Tribe  v.  Morton  528  F.2d  370,  375-380  (1st  Cir.  1975).  Since  a  guardian  has  cer- 
tain rights  and  responsibilities  that  he  must  exercise  in  his  ward's  behalf,  this 
relationship  is  indicative  of  the  less  than  sovereign  status  of  the  tribes.  The  Non- 
Intercourse  Act  (1  Stat.  137,  originally  passed  in  1790,  and  currently  codified 
at  25  U.S.C.  177)  limits  the  situations  in  which  an  Indian  can  transfer  tribal 
lands  to  those  situations  when  the  grant  is  effected  ".  .  .  by  a  treaty  or  conven- 
tion entered  into  pursuant  to  the  Constitution."  That  Act  is  also  indicative  of 
the  trust  relationship  that  exists  between  the  U.S.  Government  and  the  Indians. 

B.  Affect  of  treaties  on  title 

Many  treaties  provided  that  the  Indians  had  a  right  to  continue  living  on  their 
tribal  lands;  the  title  thus  recognized  was  Indian  Title.  Although  that  title  was 
to  be  respected  by  all  other  Indian  tribes,  by  private  citizens  and  by  the  States, 
ultimate  federal  power  over  the  land  was  acknowledged. 
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••  'Unquestionably  it  has  been  the  policy  of  the  Federal  Government  from  the 
beginning  to  respect  the  Indian  right  of  occupancy,  which  could  only  be  inter- 
fered with  or  determined  by  the  United  States.'  Cramer  v.  United  States,  261 
U.S.  219,  227.  This  policy  was  first  recognized  in  Johnson  v.  M'Intosh,  S  Wheat. 
543,  and  has  been  repeatedly  reaffirmed.  Worcester  v.  Georgia,  6  Pet.  515 ; 
Mitchel  v.  United  States,  9  Pet.  711;  Chouteau  v.  Molony,  16  How.  203;  Eolden  v. 
Joy,  17  Wall.  211;  Buttz  v.  Northern  Pacific  Railroad,  supra;  United  States  v. 
Shoshone  Tribe,  304  U.S.  111.  As  stated  in  Mitchel  v.  United  States,  supra,  p.  746, 
Indian  'right  of  occupancy  is  considered  as  sacred  as  the  fee  simple  of  the 
whites.'  Whatever  may  have  been  the  rights  of  the  Walapais  under  Spanish  law, 
the  Cramer  case  assumed  that  lands  within  the  Mexican  Cession  were  not 
excepted  from  the  policy  to  respect  Indian  right  of  occupancy. 

"Extinguishment  of  Indian  title  based  on  aboriginal  possession  is  of  course  a 
different  matter.  The  power  of  Congress  in  that  regard  is  supreme.  The  manner, 
method  and  time  of  such  extinguishment  raise  political,  not  justiciable,  issues. 
BUttz  v  Northern  Pacific  Railroad,  supra,  p.  66.  As  stated  by  Chief  Justice  Mar- 
shall in  Johnson  v.  M'Intosh,  supra,  p.  586,  "the  exclusive  right  of  the  United 
States  to  extinguish"  Indian  title  has  never  been  doubted.  And  whether  it  be 
done  by  treaty,  by  the  sword,  by  purchase,  by  the  exercise  of  complete  dominion 
adverse  to  the  right  of  occupancy,  or  otherwise,  its  justness  is  not  open  to  inquiry 
in  the  courts.  Bcechcr  v.  Wetherby,  95  U.S.  517,  525."  (United  States  v.  Santa  Fe 
Pacific  R.  Co.,  314  U.S.  339,  345.  347  (1941 1 . 

An  earlier  court  had  described  the  situation  in  this  manner : 

"Now,  it  is  true  that  in  decisions  of  this  court,  the  Indian  right  of  occupancy 
of  tribal  lands,  whether  declared  in  a  treaty  or  otherwise  created,  has  been  stated 
to  be  sacred,  or,  as  sometimes  expressed,  as  sacred  as  the  fee  of  the  United  States 
in  the  same  lands.  Johnson  v.  Mcintosh,  (1823)  S.  Wheat.  543,  574;  Cherokee 
Nation  v.  Georgia,  (1831)  5  Pet.  1,  4S ;  Worcester  v.  Georgia,  (1832)  6  Pet.  515, 
581;  United  States  v.  Cook,  (1873)  19  Wall.  591,  592;  Leavenworth  &c.  R.  R.  Co. 
v.  United  States,  (1875)  92  U.S.  733,  755;  Beecher  v.  Wetherby,  (1877)  95  U.S. 
517,  525.  But  in  none  of  these  cases  was  there  involved  a  controversy  between 
Indians  and  the  government  respecting  the  power  of  Congress  to  administer  the 
property  of  the  Indians.  The  questions  considered  in  the  cases  referred  to,  which 
either  directly  or  indirectly  had  relation  to  the  nature  of  the  property  rights 
of  the  Indians,  concerned  the  character  and  extent  of  such  rights  as  respected 
States  or  individuals.  In  one  of  the  cited  cases  it  was  clearly  pointed  out  that 
Congress  possessed  a  paramount  power  over  the  property  of  the  Indians,  by 
reason  of  its  exercise  of  guardianship  over  their  interests,  and  that  such  author- 
ity might  l>e  implied,  even  though  opposed  to  the  strict  letter  of  a  treaty  with  the 
Indians.  Thus,  in  Beecher  v.  Wetherby,  95  U.  S.  517,  discussing  the  claim  that 
there  had  been  a  prior  reservation  of  land  by  treaty  to  the  use  of  a  certain  tribe 
of  Indians,  the  court  said  (p.  525)  : 

"  'But  the  right  which  the  Indians  held  was  only  that  of  occupancy.  The  fee 
was  in  the  United  States,  subject  to  that  right,  and  could  be  transferred  by 
them  whenever  they  chose.  The  grantee,  it  is  true,  would  take  only  the  naked  fee. 
and  could  not  disturb  the  occupancy  of  the  Indians ;  that  occupancy  could  only  by 
interfered  with  or  determined  by  the  United  States.  It  is  to  be  presumed  in  this 
matter  the  United  States  would  be  governed  by  such  considerations  of  justice  as 
would  control  a  Christian  people  in  their  treatment  of  an  ignorant  and  dependent 
race.  Be  that  as  it  may.  the  propriety  or  justice  of  their  action  towards  the 
Indians  with  respect  to  their  lands  is  a  question  of  governmental  policy,  and  is 
not  a  matter  open  to  discussion  in  a  controversy  between  third  parties,  neither 
of  whom  derives  title  from  the  Indians.' "  (Lone  Wolf  v.  Hitchcock,  187  U.S.  533, 
564-565.  (1903).) 

Indian  title,  or  "aboriginal  title."  or  "right  of  occupancy"  was  the  original,  or 
basic,  source  of  Indian  right  in  the  land.  However  certain  tribes  later  received 
a  fee  simply  title  : 

"The  right  of  occupancy  was  originally  the  sole  title  of  the  Indian  to  the  land, 
but  later,  in  consideration  of  cessions  of  lands,  title  in  fee  simple  was  passed  to 
certain  tribes,  particularly  the  Cherokees,  Chickasaws.  Choctaws.  Creeks,  and 
Seminoles.  This  was  not  in  conflict  with  the  original  principle  that  the  primary 
title  of  the  Indian  was  confined  to  occupancy.  It  merely  indicated  that  the  govern- 
ment considered  it  good  policy  to  pass  a  title  in  fee  to  land  which  it  already  held 
in  fee  and  to  which  the  original  Indian  right  of  occupancy  had  been  extinguished. 
Most  of  these  fee  grants  to  the  tribes,  however,  contained  a  provision  that  the 
foe  should  revert  to  the  United  States  if  the  tribe  became  extinct.  Still  later, 
when  the  principle  of  allotment  in  severalty  was  adopted  and  the  land  divided 
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among  the  individual  Indians,  the  tribal  title  was  extinguished  and  titles  in  fee 
passed  to  the  individuals  of  the  tribe.  This  process  is  still  going  on,  the  patent 
being  held  in  trust  by  the  government  if  the  Indian  is  incompetent  to  manage 
his  affairs."  (The  Office  of  Indian  Affairs,  Laurence  Schmeckebier,  AMS  Press, 
1927,  pgs.  5-6.) 

However,  even  rights  held  in  fee  by  the  Indian  tribes  as  the  result  of  treaties 
were  still  subject  to  the  control  of  the  United  States  Government : 

"By  the  treaty  of  New  Echota,  1835,  the  United  States  covenanted  and  agreed 
that  the  lands  ceded  to  the  Cherokee  Nation  should  at  no  future  time,  without 
their  consent,  be  included  within  the  territorial  limits  or  jurisdiction  of  any 
State  or  Territory,  and  that  the  government  would  secure  to  that  nation  'the 
right  by  their  national  councils  to  make  and  carry  into  effect  all  such  laws  as 
they  may  deem  necessary  for  the  government  of  the  persons  and  property  within 
their  own  country,  belonging  to  their  people,  or  such  persons  as  have  connected 
themselves  with  them;'  and,  by  the  treaties  of  Washington,  1816  and  1866.  the 
United  States  guaranteed  to  the  Cherokees  the  title  and  possession  of  their  lands, 
and  jurisdiction  over  their  country.  Revision  of  Indian  Treaties,  pp.  65,  79,  85. 
But  neither  these  nor  any  previous  treaties  evinced  any  intention,  upon  the 
part  of  the  government,  to  discharge  them  from  their  condition  of  pupilage  or 
dependency,  and  constitute  them  a  separate,  independent,  sovereign  people,  with 
no  superior  within  its  limits.  This  is  made  clear  by  the  decisions  of  this  court, 
rendered  since  the  cases  already  cited. 

"In  view  of  these  authorities,  the  contention  that  the  lands  through  which 
the  defendant  was  authorized  by  Congress  to  construct  its  railway,  are  held 
by  the  Cherokees  as  a  sovereign  nation,  without  dependence  on  any  other,  and 
that  the  right  of  eminent  domain  within  its  territory  can  only  be  exercised  by 
it,  and  not  by  the  United  States,  except  with  the  consent  of  the  Cherokee 
Nation,  cannot  be  sustained.  The  fact  that  the  Cherokee  Nation  holds 
these  lands  in  fee  simple  under  patents  from  the  United  States,  is  of  no 
consequence  in  the  present  discussion ;  for  the  United  States  may  exercise 
the  right  of  eminent  domain,  even  within  the  limits  of  the  several  States,  for 
purposes  necessary  to  the  execution  of  the  powers  granted  to  the  general  govern- 
ment by  the  Constitution.  Such  an  authority,  as  was  said  in  Kohl  v.  United 
States,  91  U.S.  367,  is  essential  to  the  independent  existence  and  perpetuity  of 
the  United  States,  and  is  not  dependent  upon  the  consent  of  the  States.  United 
States  v.  Fox,  94  U.S.  315,  320;  United  States  v.  Jones,  109  U.S.  513;  United 
States  v.  Great  Falls  Manufacturing  Co.,  112  U.S.  645;  Van  Brccklin  v.  State  of 
Tennessee,  117  U.S.  151,  154.  As  was  said  by  Mr.  Justice  Bradley  in  Stockton  v. 
Baltimore  &c.  Railroad,  35  Fed.  Rep.  9,  19:  "The  argument  based  upon  the 
doctrine  that  the  States  have  the  eminent  domain  or  highest  dominion  in  the 
lands  comprised  within  their  limits,  and  that  the  United  States  have  no 
dominion  in  such  lands,  cannot  avail  to  frustrate  the  supremacy  given  by  the 
Constitution  to  the  government  of  the  United  States  in  all  matters  within  the 
scope  of  is  sovereignty.  This  is  not  a  matter  of  words,  but  of  things.  If  it  is 
necessary  that  the  United  States  government  should  have  an  eminent  domain 
still  higher  than  that  of  the  State,  in  order  that  it  may  fully  carry  out  the 
objects  and  purposes  of  the  Constitution,  then  it  has  it.  Whatever  may  be  the 
necessities  or  conclusions  of  theoretical  law  as  to  eminent  domain  or  anything 
else,  it  must  be  received  as  a  postulate  of  the  Constitution  that  the  government 
of  the  United  States  is  invested  with  full  and  complete  power  to  execute  and 
carry  out  its  purposes."  It  would  be  very  strange  if  the  national  government,  in 
the  execution  of  its  rightful  authority,  could  exercise  the  power  of  eminent 
domain  in  the  several  States,  and  could  not  exercise  the  same  power  in  a 
Territory  occupied  by  an  Indian  nation  or  tribe,  the  members  of  which  were 
wards  of  the  United  States,  and  directly  subject  to  its  political  control.  The 
lands  in  the  Cherokee  territory,  like  the  lands  held  by  private  owners  every- 
where within  the  geographical  limits  of  the  United  States,  are  held  subject  to 
the  authority  of  the  general  government  to  take  them  for  such  objects  as  are 
germane  to  the  execution  of  the  powers  granted  to  it;  provided  only,  that  they 
are  not  taken  without  just  compensation  being  made  to  the  owner."  (Cherokee  v. 
Kansas  175  U.S.,  supra,  at  654,  655-657.) 

And  in  Tee-Hit-Ton  Indians  v.  United  States  348  U.S.  272,  288-289  (1955), 
the  court  noted  that : 

"The  line  of  cases  adjudicating  Indian  rights  on  American  soil  leads  to  the 
conclusion  that  Indian  occupancy,  not  specifically  recognized  as  ownership  by 
action  authorized  by  Congress,  may  be  extinguished  by  the  Government  Without 
compensation." 
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Thus,  the  title  interest  conveyed  to  the  Indian  tribes  by  treaty  was  something 
less  than  a  complete  unalienable  fee  simple.  The  United  States  Government 
retained  certain  rights  to  the  land,  including  the  right  to  regulate  to  whom  the 
land  could  be  transferred,  and  the  right  to  utilize  the  land  for  public  purposes. 
The  American  College  defines  "dispose  of"  as  "a.  to  deal  with  definitely ; 
to  get  rid  of.  b.  to  make  over  or  part  with,  as  by  gift  or  saie."  A  disposal  of  the 
property  in  the  Canal  Zone  to  a  sovereign  nation  such  as  Panama  would,  indeed, 
effectively  dispose  of  federal  property.  A  treaty  returning  the  Canal  Zone  to 
Panama  would  limit  United  States  control  in  that  area  to  a  far  greater  degree 
than  did  the  transfer  of  a  land  interest  in  this  country  to  the  American  Indian. 
In  view  of  the  nature  of  Indian  land  law,  it  is  possible  to  argue  that  those  trea- 
ties never  effectively  disposed  of  properly  in  the  sense  contemplated  by  Article 
IV,  Section  3,  clause  2  of  the  Constitution. 

Even  if  those  treaties  are  considered  to  have  disposed  of  federal  property  in 
Article  IV  terms,  the  treaties  should  not  be  considered  valid  authority  for  disposal 
of  the  Canal  Zone  to  Panama  by  treaty.  The  basis  for  this  theory  is  found  in  a 
series  of  cases  in  which  the  court  has  concluded  that  the  Congress  did.  indeed, 
consent  to  the  transfer  of  title  by  treaty. 

C.  The  implied  exercise  of  article  IV  prerogatives 

Sioux  Tribe  of  Indians  v.  United  States  316  U.S.  317  (1942)  involved  the  fol- 
lowing situation.  By  the  Fort  Laramie  Treaty  of  1868,  the  Sioux  were  granted 
certain  lands  in  what  is  now  South  Dakota  and  Nebraska.  Several  Executive 
Orders  issued  in  1875  and  1876  withdrew  tracts  of  public  land  bordering  the 
Reservation  from  the  public  domain  and  set  them  apart  for  the  use  of  the  Sioux 
Tribe  in  addition  to  those  lands  specified  in  the  treaty.  The  lands  were  with- 
drawn from  the  public  domain  because  they  were  being  used  by  persons  who  were 
selling  whiskey  to  the  Sioux.  When  the  •'whiskey-runners"  were  no  longer  a  dis- 
ruptive factor,  the  President  issued  Executive  orders  returning  those  parcels  of 
land  to  the  public  domain.  The  Sioux  contended  that  the  Executive  orders  of 
1875  and  1876  conveyed  to  their  tribe  the  same  type  of  interest  conveyed  by  the 
Fort  Laramie  Treaty  of  1868.  They  further  alleged  that  the  restoration  of  those 
lands  to  the  public  domain  entitled  them  to  compensation  for  the  fair  value  of 
lands  taken.  The  government  answered  that  the  Executive  lacked  the  power  to 
create  a  compensable  interest  in  lands  set  aside  by  executive  order.  The  court 
decided  that  the  President  could  not  create  such  an  interest  without  the  consent 
of  Congress.  It  stated  that : 

"Section  3  of  Article  IV  of  the  Constitution  confers  upon  Congress  exclusively 
'the  power  to  dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  United  States.'  Nevertheless,  'from 
an  early  period  in  the  history  of  the  government  it  has  been  the  practice  of  the 
President  to  order,  from  time  to  time,  as  the  exigencies  of  the  public  service 
required,  parcels  of  land  belonging  to  the  United  States  to  be  reserved  from 
sale  and  set  apart  for  public  uses.'  Grisar  v.  McDowell,  6  Wall.  363,  381.  As  long 
ago  as  1830.  Congress  revealed  its  awareness  of  this  practice  and  acquiesced 
in  it.  By  1855  the  President  had  begun  to  withdraw  public  lands  from  sale  by 
executive  order  for  the  specific  purpose  of  establishing  Indian  reservations.  From 
that  date  until  1919,  hundreds  of  reservations  for  Indian  occupancy  and  for  other 
purposes  were  created  by  executive  order.  Department  of  the  Interior,  Executive 
Orders  Relating  to  Indian  Reservations,  passim;  United  States  v.  Midwest  Oil 
Co.,  236  U.S.  459,  469^70.  Although  the  validity  of  these  orders  was  occasionally 
questioned,  doubts  were  quieted  in  United  States  v.  Midwest  Oil  Co.,  supra.  In 
that  case,  it  was  squarely  held  that,  even  in  the  absence  of  express  statutory 
authorization,  it  lay  within  the  power  of  the  President  to  withdraw  lands  from 
the  public  domain.  Cf.  Mason  v.  United  States,  2  0  U.S.  515."  (Sioux  at  324-325.) 
and  concluded  : 

"Concededly.  where  lands  have  been  reserved  for  the  use  and  occupation  of  an 
Indian  Tribe  by  the  terms  of  a  treaty  or  statute,  the  tribe  must  be  compensated 
if  the  lands  are  subsequently  taken  from  them.  Shoshone  Tribe  v.  United  States. 
209  U.S.  476:  United  States  v.  Shoshone  Tribe,  301  U.S.  Ill:  United  States  v. 
Klamath  Indians.  304  U.S.  119.  Since  the  Constitution  places  the  authority  to  dis- 
pose of  public  lands  exclusively  in  Congress,  the  executive's  power  to  convey  any 
interest  in  these  lands  must  be  traced  to  Congressional  delegation  of  its  authority. 
The  basis  of  decision  in  United  States  v.  Midirest  Oil  Co.  was  that,  so  far  as  the 
power  to  withdraw  public  lands  from  sale  is  concerned,  such  a  delegation  could 
be  spelled  out  from  long  continued  Congressional  acquiescence  in  the  executive 
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practice.  The  answer  to  whether  a  similar  delegation  occurred  with  respect  to  the 
power  to  convey  a  compensable  interest  in  these  lands  to  the  Indians  must  be 
found  in  the  available  evidence  of  what  consequences  were  thought  by  the  execu- 
tive and  Congress  to  flow  from  the  establishment  of  executive  order  reservations." 
(Id.  at  326  citations  omitted.) 

By  the  Act  of  February  11,  1897,  29  Stat.  526,  c.  216,  Congress  had  declared 
public  lands  containing  minerals  open  for  sale.  In  1909  the  President,  by  Procla- 
mation, withdrew  certain  lands  containing  petroleum  from  sale:  government 
owned  oil  lands  were  being  purchased  at  such  a  rapid  rate,  it  had  become  appar- 
ent that  the  United  States  would  soon  be  reduced  to  purchasing  oil  at  high 
rates  from  private  sources.  United  States  v.  Midwest  Oil  236  U.S.  459  (1915) 
sustained  the  power  of  the  Executive  to  withdraw  lands  from  the  public  domain 
without  statutory  authority.  The  decision  enumerated  instances  prior  to  1910  in 
which  the  President  had  issued  orders  withdrawing  land  from  private  acquisition, 
including  99  Orders  establishing  or  enlarging  Indian  Reservations.  The  court  then 
discussed  the  history  of  Presidential  actions  in  making  reservations  and  with- 
drawals of  public  lands  without  the  express  consent  of  Congress,  and  cited  nu- 
merous Opinions  of  the  Attorney  General  sustaining  the  Presidents  power  : 

"2.  It  may  be  argued  that  while  these  facts  and  rulings  prove  a  usage  they 
do  not  establish  its  validity.  But  government  is  a  practical  affair  intended  for 
practical  men.  Both  officers,  law-makers  and  citizens  naturally  adjust  themselves 
to  any  long-continued  action  of  the  Executive  Department — on  the  presumption 
that  unauthorized  acts  would  not  have  been  allowed  to  be  so  often  repeated 
as  to  crystallize  into  a  regular  practice.  That  presumption  is  not  reasoning  in  a 
circle  but  the  basis  of  a  wise  and  quieting  rule  that  in  determining  the  meaning 
of  a  statute  or  the  existence  of  a  power,  weight  shall  be  given  to  the  usage  itself — 
even  when  the  validity  of  the  practice  is  the  subject  of  investigation."  (Midwest 
at  472-473.) 

The  court  cited  several  decisions  that : 

.  .  clearly  indicate  that  the  long-continued  practice,  known  to  and  ac- 
quiesced' in  by  Congress,  would  raise  a  presumption  that  the  withdrawals  had 
been  made  in  pursuance  of  its  consent  or  of  a  recognized  administrative  power 
of  the  Executive  in  the  management  of  the  public  lands.  This  is  particularly 
true  in  view  of  the  fact  that  the  land  is  property  of  the  United  States  and  that 
the  land  laws  are  not  of  a  legislative  character  in  the  highest  sense  of  the  term 
(Art.  4,  §3)  'but  savor  somewhat  of  mere  rules  prescribed  by  an  owner  of 
property  for  its  disposal.'  Butte  City  Water  Co.  v.  Baker,  196  U.S.  126. 

"These  rules  or  laws  for  the  disposal  of  public  land  are  necessarily  general 
in  their  nature.  Emergencies  may  occur,  or  conditions  may  so  change  as  to 
require  that  the  agent  in  charge  should,  in  the  public  interest,  withhold  the 
land  from  sale ;  and  while  no  such  express  authority  has  been  granted,  there  is 
nothing  in  the  nature  of  the  power  exercised  which  prevents  Congress  from 
granting  it  by  implication  just  as  could  be  done  by  any  other  owner  of  property 
under  similar  conditions.  The  power  of  the  Executive,  as  agent  in  charge,  to 
retain  that  property  from  sale  need  not  necessarily  be  expressed  in  writing. 
Lockhard  v.  Johnson,  181  U.S.  520;  Bronson  v.  Chappell  12  Wall.  080:  Campbell 
v.  City  of  Kenosha.  5  Wall.  194  (2). 

"For  it  must  be  borne  in  mind  that  Congress  not  ony  has  a  legislative  power 
over  the  public  domain,  but  it  also  exercises  the  powers  of  the  proprietor 
therein.  Congress  'may  deal  with  such  lands  precisely  as  a  private  individual 
may  deal  with  his  farming  property.  It  may  sell  or  withhold  them  from  sale." 
Caw  field  v.  United  States,  167  U.S.  524:  Light  v.  United  States,  220  U.S.  536. 
Like  any  other  owner  it  may  provide  when,  how  and  to  whom  its  land  can  be 
sold.  It  can  permit  it  to  be  withdrawn  from  sale.  Like  any  other  owner,  it  can 
waive  its  strict  rights,  as  it  did  when  the  valuable  privilege  of  grazing  cattle  on 
this  public  land  was  held  to  be  based  upon  an  'implied  license  growing  out  of 
the  custom  of  nearly  a  hundred  years.'  Buford  v.  Houtz,  133  U.S.  326.  So  too,  in 
the  early  days  the  'Government,  by  its  silent  acquiescence,  assented  to  the 
general  occupation  of  the  public  lands  for  mining.'  Atchison  v.  Peicrson,  20  Wall. 
512.  If  private  persons  could  acquire  a  privilege  in  public  land  by  virtue  of  an 
implied  congressional  consent,  then  for  a  much  stronger  reason,  an  implied 
grant,  of  power  to  preserve  the  public  interest  would  arise  out  of  like  congres- 
sional acquiescence. 

The  Executive,  as  agent,  was  in  charge  of  the  public  domain  :  by  a  multitude 
or  orders  extending  over  a  long  period  of  time  and  affecting  vast  bodies  of  land, 
in  many  States  and  Territories,  he  withdrew  large  areas  in  the  pubic  interest. 
These  orders  were  known  to  Congress,  as  principal,  and  in  not  a  single  instance 
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was  the  act  of  the  agent  disapproved.  Its  acquiescence  all  the  more  readily 
operated  as  an  implied  grant  of  power  in  view  of  the  fact  that  its  exercise  was 
not  only  useful  to  the  public  but  did  not  interfere  with  any  vested  right  of  the 
citizen.  ( Id.  at  474-475. ) 

It  is  submitted  that  the  continued  acquiescence  of  Congress  to  the  conclusion 
of  agreements  with  the  Indian  by  treaty,  and  the  continual  grants  of  appropria- 
tions by  the  Congress  to  carry  out  the  terms  of  the  treaties,  constituted  an  im- 
plied delegation  of  its  Article  IV  powers.  The  House  of  Representatives,  then, 
had,  by  acquiescence  ratified  the  Indian  treaties.  As  will  be  shown  infra,  no 
such  acquiescence  has  ever  been  exhibited  as  regards  the  disposition  of  U.S.  prop- 
erty in  the  Canal  Zone.  In  fact,  the  House  has  been  outspoken  in  its  demand 
for  a  voice  in  such  matters,  and  the  Senate  has  continually  supported  the  House 
in  that  regard. 

D.  Disavowal  of  the  Indian  treaty  making  process  by  Congress 

Finally,  even  if  it  could  be  maintained  that  the  treaties  between  the  Indian 
tribes  and  the  United  States  involved  a  disposal  of  property  without  the  consent 
of  the  House  of  Representatives,  the  practice  of  concluding  such  agreements  by 
treaty  has  been  non-existent  for  more  than  a  century. 

In  the  period  immediately  following  the  Civil  War,  westward  migration  of 
Americans  increased  and  the  importance  of  peace  treaties  with  the  Indians  was 
likewise  heightened.  However,  Congress  felt  that  exercise  of  its  constitutional 
duties  were  being  bypassed  as  a  result  of  the  treaty  system.  On  March  29,  1867 
Congress  passed  the  following  law  : 

"And  all  laws  allowing  the  President,  the  Secretary  of  the  Interior,  or  the 
commissioner  of  Indian  affairs  to  enter  into  treaties  with  any  Indian  tribes  are 
hereby  repealed,  and  no  expense  shall  hereafter  be  incurred  in  negotiating  a  treaty 
with  any  Indian  tribe  until  an  appropriation  authorizing  such  expense  shall 
be  first  made  by  law."  (15  Stat.  7,  9,  c.  13,  40th  Cong.,  1st  sess.) 

On  July  20,  1867  the  President  was  authorized  to  appoint  commissioners  to 
conclude  peace  treaties  with  hostile  indians  (the  treaties  would  be  subject  to 
Senate  action).  15  Stat.  17;  c.  32,  40th  Cong.,  1st  Sess.  The  Commission  con- 
cluded the  treaties  and  they  were  ratified  by  the  Senate — but  the  House  found 
the  treaties  unacceptable  for  a  variety  of  reasons."  Squabbles  arose  in  the  House 
as  to  whether  that  body  would  approve  the  appropriations  necessary  for  ful- 
filing  the  terms  of  the  treaties.  The  House  eventually  did  pass  appropriation  bills, 
but  withheld  its  approval  from  treaties  already  proclaimed.  These  sentiments 
had  no  legal  affect  but  were  indicative  of  the  displeasure  of  the  House : 

"Sec.  5.  And  be  it  further  enacted,  That  nothing  in  this  act  contained,  or  in  any 
of  the  provisions  thereof,  shall  be  so  construed  as  to  ratify  or  approve  any  treaty 
made  with  any  tribes,  bands  or  parties  of  Indians  since  the  twentieth  day  of 
July,  eighteen  hundred  and  sixty-seven."  (16  Stat.  18,  40,  c.  16,  April  10,  1869). 

The  practice  of  concluding  agreements  with  Indians  by  treaty  ended  with 
enactment  of  the  Indian  Appropriations  Act  of  1872,  16  Stat.  544,  566,  c.  120,  41st 
Congress,  3rd  Sess.,  March  1871.  Inserted  in  an  appropriation  for  the  Yankton 
Tribe  of  Sioux,  the  law  stated  : 

"For  insurance  and  transportation  of  goods  for  the  Yanktons,  one  thousand 
five  hundred  dollars  :  Provided,  That  hereafter  no  Indian  nation  or  tribe  within 
the  territory  of  the  United  States  shall  be  acknowledged  or  recognized  as  an 
independent  nation,  tribe,  or  power  with  whom  the  United  States  may  contract 
by  treaty  :  Provided,  further,  That  nothing  herein  contained  shall  be  construed 
to  invalidate  or  impair  the  obligation  of  any  treaty  heretofore  lawfully  made 
and  ratified  with  any  such  Indian  nation  or  tribe." 

The  law  also  included  the  following  provision  : 

"Sec.  14.  And  be  it  further  enacted,  That  nothing  in  this  act  contained,  or  in 
any  of  the  provisions  thereof,  shall  be  so  construed  as  to  ratify,  approve,  or  dis- 
affirm any  treaty  made  with  any  tribes,  bands,  or  parties  of  Indians  since  the 
twentieth  of  July,  eighteen  hundred  and  sixty-seven,  or  affirm  or  disaffirm  any 
of  the  powers  of  tlie  Executive  and  Senate  over  the  subject." 

The  debate  surrounding  passage  of  the  provision  ending  the  treaty  practice 
was  intense: 

"Mr.  Shanks.  Mr.  Chairman,  having  heard  the  statement  of  the  gentleman 
from  Oregon,  [Mr.  Smith,]  I  am  not  willing  to  let  this  matter  pass  without 
putting  in  my  denial  on  this  floor  of  the  position  which  the  gentleman  has  taken. 
I  do  not  believe,  sir — and  I  announce  here  my  firm  conviction  of  what  I  say — I  do 
not  believe  that  the  treaty  making  power  of  this  Government  can  part  with  one 
foot  of  the  soil  of  this  country  without  the  sanction  of  Congress.  I  am  not  willing 
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that  the  broad  statement  which  he  has  made  upon  this  floor  shall  pass  without 
putting  in  my  protest  against  the  declaration  of  the  right  of  the  treatymaking 
power  to  sell  the  soil  of  this  country. 

"Mr.  Maynard.  I  would  like  to  ask  the  gentleman  one  question.  Suppose  we 
were  involved  in  a  war  with  another  nation,  and  we  found  ourselves  constrained 
by  the  necessities  of  the  war  to  make  a  treaty  upon  the  principle  of  uli  pos- 
sidetis, a  treaty  ratified  by  the  President  and  the  Senate;  does  he  suppose  that 
that  would  require  further  action  to  make  it  valid  ? 

"Mr.  Shanks.  If  this  country  was  at  war  and  it  became  necessary  to  part  with 
any  public  domain,  Congress  is  just  as  competent  to  pass  upon  that  question  as 
is  the  treaty-making  power,  and  by  the  Constitution  it  is  declared  that  the 
territory  of  this  Government  shall  be  at  the  disposal  of  Congress ;  and  there  is  no 
clause  declaring  that  the  treaty-making  power  may  dispose  of  one  particle  of  the 
property  or  one  acre  of  the  territory  of  this  Government.  The  language  used  in 
relation  to  the  disposition  of  territory  in  the  Constitution  is  the  same  as  that 
used  in  relation  to  the  power  of  Congress  to  control  all  other  matters  that  fall 
especially  within  its  justification.  The  words  are  that  the  'Congress  shall  have 
power.'  &  c.  I  protest  against  this  doctrine  in  the  interest  of  the  settlers  on  the 
public  lands  of  this  country,  who  are  to-day  being  robbed  of  their  homes  and 
driven  from  them,  because  the  treaty-making  power  has  assumed  the  power  to 
sell  the  soil  of  the  Government  to  companies  and  corporations  at  the  will  of  a 
portion  of  the  Government,  denying  to  the  people  of  the  country  the  right  to 
manage  their  own  affairs  and  the  benefit  of  their  own  national  possessions.  (97 
Cong.  Globe  764,  41st  Cong.,  3rd  Sess.  January  26, 1871.) 

"Mr.  Sargent.  I  do  not  wish  to  prolong  this  debate  beyond  reasonable  bounds. 
But  I  wish  to  call  the  attention  of  the  committee  to  the  opinion  of  the  Attorney 
General,  published  in  December  last,  upon  the  question  of  the  right  of  the 
Secretary  of  the  Treasury  to  issue  $250,000  in  bonds  to  the  Choctaw  Indians,  in 
pursuance  of  a  so  called  treaty,  ratified  by  the  Senate;  the  question  being, 
in  that  case,  whether  the  money  named  could  be  drawn  from  the  Treasury  of  the 
United  States  without  the  leave  of  Congress.  In  the  discussion  of  the  matter, 
he  says : 

"'In  Foster  and  Blames,  Xielson  (2  Peters,  p.  250)  the  Supreme  Court  says: 
"Our  Constitution  declares  a  treaty  to  be  a  law  of  the  land.  It  is,  consequently, 
to  be  regarded  in  courts  of  justice  as  equivalent  to  an  act  of  the  Legislature, 
whenever  it  operated  of  itself  without  the  aid  of  any  Legislative  provision" — 

"It  is  simply  equivalent  to  an  act  of  legislation  whenever  it  operates  of  itself, 
without  the  aid  of  legislation,  and  certainly  not  otherwise — 

"  'and  in  applying  this  principle  to  the  case  before  them,  say  that  if  the  treaty 
then  under  consideration  had  acted  directly  upon  the  subject,  it  would  have 
repealed  those  acts  of  Congress  which  were  repugnant  to  it.' 

"In  Taylor  vs.  Morton,  (2  Curtis,  C.C.R.,  p.  451.)  it  was  held  that  Congress 
may  repeal  a  treaty  so  far  as  it  is  a  municipal  law,  provided  its  subject  matter 
is  within  the  legislative  power  of  Congress.' 

"And  now  is  it  not  within  the  legislative  power  of  Congress  to  take  money 
from  the  national  Treasury?  Is  it  not  within  the  legislative  power  of  Congress. 
under  the  Constitution,  to  determine  whether  our  domain  shall  be  coded  to 
foreign  nations  or  not?  If,  as  the  able  gentleman  from  Wisconsin  [Mr.  Paine] 
agreed  last  year,  when  this  question  was  up,  it  be  conceded  that  money  may  be 
taken  from  the  Treasury,  when  the  guardianship  of  the  public  money  is  placed 
in  the  hands  of  Congress  by  the  Constitution,  and  that  our  domain  may  be  given 
up  to  roving  bands  of  Indians  in  large  areas  for  all  time  to  come,  under  the  treaty- 
making  power  as  it  is  called,  and  without  the  consent  of  Congress,  then,  by  the 
treaty  making  power  they  may  repeal  our  laws  regulating  naturalization  they 
may  regulate  the  issue  of  United  States  bonds  ;  give  away  our  right  to  regulate 
commerce  between  the  States,  disarm  our  soldiers,  abolish  our  Navy,  bind  us  to 
declare  war  ;  they  may,  in  short,  invade  every  province  which,  by  the  Constitution 
of  the  United  States,  is  placed  within  the  jurisdiction  of  Congress.  For  there  are 
no  provisions  more  clear  in  the  Constitution  than  those  which  provide  that 
Congress  shall  appropriate  the  public  money  in  order  that  it  may  be  legitimately 
expended,  and  that  it  may  deal  with  all  these  questions  which  affect  the  oc- 
cupancy of  the  public  domain. 

"What  I  contend  is  that  this  amendment,  offered  by  the  gentleman  from  Ohio, 
[Mr.  Lawrence.]  is  strictly  constitutional.  In  other  words,  if  it  is  a  treaty  which 
stands  in  the  way,  then  by  this  decision,  reported  bv  Judsre  Curtis  and  cited  by  the 
Attorney  General,  wTe  can  repeal  that  treaty.  But  we  merely  say  that  we  do  not 
consent  that  such  treaties  can  be  made.  That  is  one  effect  of  it.  Congress  may 
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repeal  any  treaty,  and  its  law  is  as  supreme  as  the  treaty  before  the  repealing 
statute  was  passed.  If  thereby  we  oftend  any  foreign  nation,  or  disturb  its 
rights,  we  take  the  consequences,  which  may  even  be  war.  But  our  right  cannot 
be  contested.  How  much  more  may  we  refuse  to  execute  a  treaty,  if  treaty  there 
be,  where  it  assumes  to  deal  with  matters  reserved  to  Congress  by  the  Con- 
stitution? 

"[Here  the  hammer  fell.] 

"The  question  was  taken  upon  the  amendment  offered  by  Mr.  Smith,  of  Oregon, 
to  strike  out  the  words  "so  called"  before  the  word  "treaties;"  and  it  was  not 
agreed  to. 

"The  question  recurred  upon  Mr.  Lawrence's  amendment. 

"Mr.  Potter.  I  move  to  strike  out  the  last  word,  in  order  that  I  may  say,  that 
upon  the  question  which  has  been  discussed  I  entirely  agree,  as  to  one  point, 
with  my  friend  from  Oregon,  [Mr.  Smith.]  The  Constitution,  as  he  says,  gives 
to  the  President  of  the  United  States  power,  with  the  advice  and  consent  of  two 
thirds  of  the  Senate,  to  make  treaties,  and  the  treaties  so  made  are  part  of  the 
lawr  of  the  land.  But  beyond  that  there  seems  to  me  to  remain  a  question  as  to 
whether  the  agreements  made  with  these  roving  bands  are  the  treaties  for  which 
the  Constitution  provides ;  and  as  to  this  I  do  not  agree  with  my  friend  from 
Oregon.  It  must  be  clear  that  when  the  Constitution  spoke  of  treaties  to  be  made 
by  the  President,  with  the  advice  and  consent  of  two  thirds  of  the  Senate,  it 
meant  treaties  with  foreign  nations,  not  with  individuals,  nor  firms,  nor  part- 
nerships. A  treaty  made  by  the  President,  with  the  advice  and  consent  of  two 
thirds  of  the  Senate,  with  you,  Mr.  Chairman,  or  with  me,  would  not  be  a  part 
of  the  law  of  the  land,  nor  of  binding  and  constitutional  authority. 

"Mr.  Maynard.  I  would  inquire  of  the  gentleman  whether  a  "treaty"  could  be 
made  with  him  or  with  me ;  whether  a  treaty  does  not  mean  an  agreement  with 
a  foreign  nation? 

"Mr.  Potter.  The  Constitution  itself  does  not  define  the  meaning  of  the  word 
treaty  ;  but  if  an  agreement  between  nations  be  the  meaning  of  treaty,  which  I 
do  not  dispute,  then  the  question  must  always  recur  whether  the  agreement  which 
is  brought  to  us  as  the  ground  of  an  appropriation  be  a  treaty,  that  is  to  say  an 
agreement  with  a  nation  which,  according  to  the  understanding  of  the  gentleman 
from  Tennessee,  is  that  which  alone  can  be  a  treaty. 

"Mr.  Maynard.  What  is  a  foreign  nation?  Are  not  these  Indian  tribes  foreign 
nations  as  to  this  country,  that  is  to  say  not  subject  to  our  jurisdiction? 

"Mr.  Potter.  That  brings  up  this  other  question ;  who  is  to  judge  ultimately 
whether  this  roving  band  is  such  a  foreign  nation  as  that  an  agreement  with  it 
shall  be  regarded  as  a  treaty?  Are  the  Senate  to  be  the  ultimate  judges  of  that 
question  or  is  Congress  to  be  the  ultimate  judge  of  it?  It  is  to  prevent  the  preclu- 
sion on  the  part  of  this  House  of  that  ultimate  question  that  the  gentleman  from 
Massachusetts  desired  to  insert  the  words  'so  called.' 

"Mr.  Wilson,  of  Minnesota.  Is  not  the  Supreme  Court  the  proper  tribunal  to 
decide  upon  the  authority  of  the  Indian  tribes  to  make  treaties ;  and  have  they 
not  so  decided  in  an  uninterrupted  course  of  decision? 

"Mr.  Potter.  I  answer  that  I  do  understand  the  Supreme  Court  have  held  that 
the  Indian  tribes  were  to  be  treated  as  the  subject  of  treaties ;  but  I  do  not  under- 
stand that  their  decision  ever  reached  such  a  case  as  the  case  referred  to  in  the 
debate  this  morning,  of  a  treaty  with  thirty  seven  roving  Indians  in  Oregon.  The 
question,  therefore,  remains  whether  thirty  seven  savages  be,  or  be  not,  such  a 
body  as  has  sufficient  nationality  to  justify  treaty-making  with  it.  By  whom, 
then,  shall  that  question  be  determined?  By  the  Senate  absolutely  or  by  Congress? 

"Mr.  Beck.  I  desire  to  ask  the  gentleman  whether  he  thinks  the  United  States 
can  make  a  treaty  with  one  Indian  or  thirty-eight  Indians,  any  one  of  whom  can 
be  arrested  in  his  home  for  stealing  a  sheep,  and  no  foreign  Power  can  protect 
him? 

"Mr.  Maynard.  I  will  ask  the  gentleman  whether  the  regulation  of  diplomatic 
intercourse  and  the  deciding  with  what  people  we  shall  hold  such  intercourse  is 
the  work  of  Congress  or  of  the  treaty-making  power? 

"Mr.  Potter.  Mr.  Chairman,  I  answer  to  both  gentlemen  that  generally  it  is 
the  power  of  the  Senate  to  decide  with  whom  treaties  shall  be  made;  but  I  am 
not  willing  for  myself  to  say  that  the  discretion  of  the  Senate  is  so  absolute,  and 
can  extend  to  sucb  extreme  cases,  as  that  Congress  may  not  say  that  this  is  not 
a  proper  body  or  person  with  whom  to  treat ;  and  therefore  this  is  not  a  treaty.  I 
accordingly  favor  the  retention  of  the  words  'so-called.'  "  (Id.  at  706-7G7.) 
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After  the  Senate  and  House  Conferees  had  agreed  to  the  final  form  of  the  legis- 
lation, (and  prior  to  passage  of  the  bill),  members  of  the  House  discussed  its 
significance : 

"Mr.  Sargent.  Mr.  Speaker,  I  call  the  attention  of  the  House  to  the  fact  that 
the  contest  which  has  now  proceeded  for  some  five  or  six  years  over  the  question 
whether  the  Senate  had  the  right,  or  should  continue  to  exercise  the  power,  to 
make  treaties  with  the  scattered  bands  of  Indians  within  our  own  territory  has 
been  yielded  by  the  Senate  by  the  result  of  the  committee  of  conference  now  re- 
ported to  the  House,  the  Senate  having  agreed  to  that  report.  We  have  incor- 
porated in  the  bill,  with  the  consent  of  the  Senate,  these  words : 

"That  hereafter  no  Indian  nation  or  tribe  within  the  territory  of  the  United 
States  shall  be  acknowledged  or  recognized  as  an  independent  nation,  tribe,  or 
power  with  whom  the  United  States  may  contract  by  treaty :  Provided,  That 
nothing  herein  contained  shall  be  considered  to  invalidate  or  impair  the  obliga- 
tion of  any  treaty  heretofore  lawfully  made  and  ratified  with  any  such  Indian 
nation  or  tribe. 

"I  think  it  is  a  matter  of  congratulation  for  the  House  that  this  result  has  been 
attained.  The  consequences  will  be  far  reaching.  It  will  save  millions  of  money  to 
the  Treasury.  It  breaks  up  a  most  improvident  system,  and  admits  the  right  of 
the  House  of  Representatives  to  deal  with  these  questions  by  legislation.  The 
amendment  which  is  incorporated  in  the  bill  came  from  the  Indian  Committee, 
and  was  proposed  to  be  incorporated  in  another  bill.  It  was  drawn,  I  believe, 
by  my  friend  from  Pennsylvania.  [Mr.  Armstrong].  The  amendment  is  substan- 
tially in  the  language  of  the  proposition  reported  by  him. 


"Mr.  Beck.  Mr.  Speaker,  having  been  on  the  committee  of  conference  with  the 
gentleman  from  California  [Mr.  Sargent]  and  the  gentleman  from  Kansas,  [Mr. 
Clarke]  I  desire  to  say  that  the  House,  in  my  judgment,  has  gained  almost 
everything  that  it  had  a  right  to  expect.  All  the  valuable  amendments  which  we 
supposed  could  properly  be  introduced  into  an  Indian  appropriation  bill  are 
retained,  although  some  of  them  had  been  stricken  out  by  the  Senate,  and  the 
others  had  been  changed,  though  not  materially  altered.  In  the  bill  as  it  now 
stands,  while  not  ratifying  any  previous  treaties  made  with  the  Indians,  though 
we  concur  in  carrying  out  the  stipulations  of  existing  legislation,  there  is  a  dis- 
tinct agreement  between  the  two  Houses  that  from  this  time  henceforward  there 
shall  be  no  more  Indian  treaties  made  by  the  Senate ;  that  they  will  not  treat 
the  Indians  in  that  regard  as  a  people  with  whom  they  have  a  right  to  make 
treaties  without  consulting  the  House  of  Representatives ;  and  that  whatever  is 
done  shall  be  done  by  the  Congress  of  the  United  States,  by  both  Houses  acting 
in  the  passage  of  laws.  (90  Cong.  Globe  at  1811  41st  Cong.,  3d  Sess.  March  1, 1871.) 

•'Mr.  Lawrexce.  I  have  not  had  an  opportunity  to  examine  this  bill  as  it  comes 
from  the  committee  of  conference ;  but  I  understand  that  it  does  not  in  terms  or 
in  legal  effect  ratify  any  past  Indian  treaty  or  treaties  ;  and  I  understand  further 
that  it  prohibits  the  making  in  future  of  any  further  Indian  treaties.  I  regard  this 
as  the  grandest  triumph,  for  the  past  ten  years,  in  the  interest  of  the  people,  and 
in  the  interest  of  the  power  of  the  popular  branch  of  Congress  over  this  subject. 
I  have  given  some  attention  in  Congress  for  several  years  past  to  the  subject  of 
so-called  Indian  treaties.  I  believe  I  was  the  first  in  this  Hall  to  affirm  that  all 
such  treaties  attempting  to  dispose  of  public  lands  were  void.  I  am  gratified  to 
find  that  the  Senate  at  last  has  abandoned  all  claim  of  right  to  make  Indian 
treaties.  The  question  may  now  be  regarded  as  settled.  A  great  question  of  con- 
stitutional law  has  been  settled,  at  least  so  far  as  Congress  can  settle  it.  The 
result  is  that  hereafter  the  land  policy  of  Congress  cannot  be  broken  up  and 
destroyed  by  Indian  treaties.  Henceforth  the  homestead  policy  is  to  become  the 
fixed  policy  of  Congress. 

"But  this  bill  has  another  signficance.  The  Indian  treaties  were  always  profuse 
in  their  extravagant  demands  for  the  appropriation  of  money  from  the  public 
Treasury.  Hereafter,  there  may  be  economy  in  the  management  of  the  Indian 
tribes.    Hereafter   that    management   is  to   be   controlled   by    laws   of   Congress. 

'Mr.  Abmstbomg.  Mr.  Speaker,  the  resolution  which  I  had  the  honor  to  introduce 
early  in  February,  and  to  which  the  honorable  chairman  of  the  committee  has 
referred  as  having  been  embodied  in  the  report  under  consideration.  I  am  happy 
to  believe,  settles  definitively  the  vexed  and  troublesome  question  of  Indian 
treaties. 


154 

"The  right  to  make  treaties  is  vested  by  the  Constitution  in  the  'President,  by 
and  with  the  advice  and  consent  of  the  Senate.'  As  a  power  vested  by  the  direct 
provision  of  the  Constitution,  it  is  lifted  beyond  the  control  of  Congress ;  for 
it  is  plain  that  it  is  not  competent  by  force  of  a  mere  law  to  withdraw  a  power 
conferred  by  the  Constitution.  But  the  right  to  determine  who  are  nations  or 
Powers  with  whom  the  United  States  will  contract  by  treaty  belongs  to  the 
political  power  of  the  Government,  or,  in  other  words,  the  law-making  power. 
While  I  hold  all  treaties  duly  made  and  ratified  by  the  Senate  to  be  inviolable,  I 
believe  it  to  be  fully  competent  for  Congress  to  declare  that  this  Government 
will  not  in  the  future  recognize  any  foreign  State  or  Power  whom  they  may  choose 
to  designate,  and  where  further  recognition  is  in  their  judgment  inimical  to  the 
national  interests.  Much  more  may  they  withdraw  our  recognition  of  the  na- 
tional character  of  a  people  in  the  anomalous  condition  of  an  Indian  tribe.  The 
recognition  of  one  Government  by  another  is  a  matter  of  political  expediency  as 
to  all  future  contracts  or  treaties.  We  may  lawfully  refuse  and  by  law  declare 
that  we  will  withdraw  our  recognition  and  will  not  hereafter  recognize  as  a 
Power  with  whom  we  will  contract  by  treaty  even  France  or  England,  or  any 
other  nation  whatever ;  and  such  nation  would  have  no  right  to  interfere  with 
such  exercise  of  our  sovereign  discretion.  She  could  rightfully  insist  upon  the  ful- 
fillment of  all  our  convenant  obligations  already  contracted,  but  she  could  not 
force  herself  upon  our  continued  recognition  beyond  the  limits  of  our  own  discre- 
tion. It  is  a  question  of  comity  and  not  of  absolute  right. 

"The  remedy  therefore,  in  my  judgment,  consists  not  in  the  denial  of  the  right 
of  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make 
treaties  with  Indian  tribes,  for  they  stand  at  present  recognized  by  all  depart- 
ments of  the  Government  as  competent  Powers,  and  so  long  as  they  continue  to  be 
so  recognized  the  constitutional  right  to  make  treaties  with  them  is  beyond 
legislative  control,  but  to  withdraw  our  recognition  of  them,  one  and  all;  and 
the  assertion  by  law  that  they  shall  cease  hereafter  to  be  recognized  as  Powers 
with  whom  we  will  contract  by  treaty.  The  result  will  be  that  in  the  future  our 
dealings  with  them  will  be  as  mere  domestic  communities,  with  whom  we  may 
contract,  but  only  with  the  approval  of  Congress.  They  will  be  contracts,  not 
treaties.  Of  course,  such  withdrawal  of  our  recognition  would  not  affect  the 
validity  of  any  treaties  already  lawfully  made,  but  there  is  propriety  in  the 
distinct  reaffirmance  of  our  adherence  to  all  our  treaty  obligations. 

"With  these  views,  I  must  heartily  approve  this  report,  and  hope  it  will  be 
adopted  by  the  House,  as  it  has  already  been  by  the  Senate."  (Id.  at  1812.) 

When  the  Senate  Conferees  reported  to  that  body  reaction  was  intense. 


"Now,  there  is  ingrafted  upon  this  appropriation  bill  by  this  report  of  a  com- 
mittee of  conference  a  provision  dictated  by  the  House  of  Representatives  to 
the  Senate  in  a  spirit  of  unauthorized  arrogance  and  in  repudiation  of  the  his- 
tory and  the  practice  of  the  Government  not  only  from  its  formation  but  from 
the  settlement  of  the  country  by  the  colonists  of  making  Indian  treaties  and  giv- 
ing to  those  Indian  treaties  the  same  obligation  and  validity  that  treaties  with 
foreign  independent  powers  have.  All  this  principle  and  doctrine  of  treaties,  all  the 
obligation  and  validity  of  treaties,  are  repudiated  for  the  future  by  a  provision  so 
ingrafted,  like  a  branch  upon  a  tree,  on  this  appropriation  bill.  It  is  an  utterly 
vicious  and  ill-advised  proposition.  There  is  no  truth  in  it.  there  is  no  justice 
in  it.  there  is  no  sound  policy  or  statesmanship  in  it ;  it  is  a  monstrous  proposi- 
tion that  ought  to  receive  the  rejection  of  every  Senator,  of  every  man  of  justice 
and  philanthropy  in  the  land.  And  yet  in  this  extraordinary  and  astonishing 
report  of  a  committee  of  conference  the  conferees  on  the  part  of  the  Senate  have 
consented  that  upon  this  appropriation  bill  those  time-honored  principles  of 
making  treaties  with  the  Indians  from  the  first  settlement  of  the  country  under 
the  old  Articles  of  Confederation  and  from  the  beginning  of  the  Government 
under  the  present  Constitution,  shall  all  be  repudiated  and  expunged."  (Remarks 
of  Senator  Davis.  |  (90  Cong.  Globe  at  1821,  (further  comments  of  the  Senate  are 
found  at  pages  1821-182.1,  March  1,  1871) . ) 


The  material  thus  far  presented  makes  four  major  points. 

(1)  The  status  of  the  American  Indian  interest  in  land  in  the  United  States 
is  unique,  and  the  transfer  of  that  interest  by  treaty  is  not  at  all  analogous  to 
the  transfer  of  property  in  the  Canal  Zone  to  a  foreign  sovereign  nation. 
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(2)  In  view  of  the  unique  nature  of  the  Indian's  interest,  it  may  be  argued 
that  a  disposition  in  the  Article  IV  sense  was  ever  made  or  even  contemplated. 

(3)  Even  if  the  transfer  of  interest  effected  by  treaty  be  considered  a  '"dis- 
posal", it  was  a  disposal  recognized  by  Congress,  and  that  body  seems  to  have 
delegated  to  the  executive  its  exclusive  right  to  dispose  of  property.  That  dele- 
gation is  validated  by  its  acquiescence  to  Executive  action  over  a  considerable 
period  of  time. 

(4)  By  the  1860's,  Congress  had  withdrawn  its  acquiescence  to  the  transfer 
of  property  interests  by  treaty.  Its  disavowel  of  that  procedure  was  clear,  and 
the  Senate,  despite  vocal  opposition,  assented  to  the  House  position  on  this  matter. 

In  and  of  itself,  this  material  substantiates  the  position  that  the  Indian  treaty 
practice  is  not  proper  precedent  to  be  relied  upon  in  determining  the  role  of  the 
House  of  Representatives  in  the  transfer  of  property  to  the  Canal  Zone.  The 
following  section  establishes  that  it  has  been  the  consistent  practice  of  past  ad- 
ministrations to  obtain  the  consent  of  the  House  prior  to  transferring  property 
in  the  Canal  Zone  to  Panama. 

II.    PAST    PRACTICE    SHOWING    THAT    TERRITORY    TRANSFERRED    TO    PANAMA    MUST    BE 

"DISPOSED    OF"    BY    TREATY 

The  remainder  of  this  report  contains  material  that  establishes  considerable 
precedent  demonstrating  that  both  the  Executive  Branch  and  the  Senate  have 
considered  it  necessary  to  obtain  the  consent  of  the  House  prior  to  ceding  U.S. 
property  in  the  Canal  Zone  to  Panama. 

In  1932,  the  United  .States  wanted  to  build  a  new  legation  building  on  land 
within  the  Canal  Zone.  Since  it  is  improper  to  build  a  legation  on  territory 
under  American  jurisdiction,  the  State  Department  drafted  a  bill  by  which 
Congress  would  authorize  the  Secretary  of  State  to  modify  the  boundary  line 
between  Panama  and  the  Canal  Zone  so  as  to  temporarily  cede  the  land  back  to 
Panama,  so  that  the  proposed  legation  could  be  built  on  "Panamanian  territory.'' 
H.R.  7119,  72nd  Cong.,  1st  Sess..  72  Cong.  Rec.  4652-4657  (1932).  The  legislation 
was  approved,  72  Cong.  Rec.  4657. 

In  1942  the  Senate  debated  approval  by  Joint  Resolution  of  an  Executive 
Agreement  transferring  land  and  property  in  the  Canal  Zone  to  Panama.  S.J.  Res. 
162,  77th  Cong.,  2nd  Sess. :  88  Cong.  Rec.  9266-9287,  9320-9328.  One  of  the  most 
acrimonious  points  of  debate  concerned  whether  the  transfer  should  have  been 
effected  by  treaty,  requiring  only  the  consent  of  the  Senate,  rather  than  by  an 
Executive  Agreement  which  required  consent  of  both  Houses.  The  Chairman  of 
the  Senate  Foreign  Relations  Committee,  Mr.  Connally,  stated  : 

"Those  who  are  opposing  the  measure  object  because  the  matter  is  brought 
before  the  Senate  in  the  form  of  a  joint  resolution.  They  say  it  should  be  in  the 
form  of  a  treaty. 

"Mr.  President,  I  am  and  have  been  and  in  the  future  shall  continue  to  be 
ardent  in  my  maintenance  of  the  integrity  and  the  rights  of  the  Senate  of  the 
United  States  in  all  its  proper  functions  as  a  branch  of  the  Government :  but 
the  matter  covered  by  the  joint  resolution  has  to  be  passed  by  the  Congress 
sooner  or  later  in  some  form,  for  the  simple  reason  that  under  the  Constitu- 
tion of  the  United  States.  Congress  alone  can  vest  title  to  property  which  belongs 
to  the  United  States.  The  Constitution  itself  confers  on  Congress  specific  authority 
to  transfer  territory  or  lands  belonging  to  the  United  States.  So,  if  we  had 
a  formal  treaty  before  us  and  if  it  should  be  ratified,  it  still  would  be  neces- 
sary for  the  Congress  to  pass  an  act  vesting  in  the  Republic  of  Panama  the 
title  to  the  particular  tracts  of  land  :  because  "the  Congress"  means  both  bodies. 
The  House  of  Representatives  has  a  right  to  a  voice  as  to  whether  any  transfer 
of  real  estate  or  other  property  shall  be  made  either  under  treaty  or  otherwise. 

"Another  reason  why  it  is  not  necessary  to  embody  the  provisions  of  the 
joint  resolution  in  a  treaty  or  treaties  is  that  so  far  as  Panama  is  concerned, 
most  of  the  results  sought  to  be  attained  by  means  of  the  joint  resolution  have 
already  been  accomplished.  We  already  have  the  sites ;  we  already  are  occupying 
them:  we  already  are  putting  installations  upon  them  for  the  proper  defense 
of  the  Canal  Zone.  The  instrumentalities  involved  comprise  not  only  all  fields, 
but  detector  stations,  searchlight  stations  and  all  the  other  various  instru- 
mentalities for  the  proper  protection  of  the  Canal  and  its  approaches."  (88  Cong. 
Rec.  at  9267.) 

Despite  calls  that  the  Joint  Resolution  be  rejected  because  it  infringed  upon 
the  Senate's  right  to  pass  upon  treaties  (88  Cong.  Rec.  at  9320),  the  measure 
was  approved  (88  Cong.  Rec.  at  9328) . 
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A  1955  treaty  provided  for  the  transfer  of  real  property  to  Panama.  Although 
by  terms  of  the  treaty,  the  transfer  of  some  property  was  to  be  immediate,  and 
the  transfer  of  the  remainder  was  dependent  upon  Congressional  authorization, 
a  representative  of  the  State  Department  who  testified  at  the  Hearings  on  the 
Treaty  admitted  that  legislation  would  be  needed  to  implement  the  transfer  of 
all  the  territory  and  property  mentioned  in  the  treaty.  Hearings  before  the 
Senate  Foreign  Relations  Committee  on  the  Panama  Treaty,  Exec.  F.,  84th  Cong., 
1st  Sess.,  pp.  60-61.  Such  legislation  was  later  enacted.  P.L.  85-223,  71  Stat. 
509  (1957). 

The  Library  of  Congress, 
Congressional  Research  Service, 
Washington,  D.C.,  December  30,  1971. 
To  :  House  Subcommittee  on  the  Panama  Canal. 
(Attention  of  Mr.  Tannenbaum ) . 
From  :  American  Law  Division. 
Subject :  Cession  of  United  States  property  ;  treaty  or  act  of  Congress. 

This  is  in  response  to  your  request  for  an  evaluation  of  the  issue  whether 
property  belonging  to  the  United  States  Government  may  be  ceded  by  treaty 
or  whether,  if  provision  for  cession  is  made  in  a  treaty,  an  act  of  Congress  is 
required  to  implement  the  transfer. 

Resolution  of  the  issue  involves  several  provisions  of  the  Constitution.  In 
Article  IV,  sec.  3,  cl.  2,  it  is  provided  :  "The  Congress  shall  have  Power  to 
dispose  of  and  make  all  needful  Rules  and  Regulations  respecting  the  Treasury 
or  other  Property  belonging  to  the  United  States ;  .  .  .  ."  By  article  II,  sec.  2, 
cl.  2,  the  President  is  authorized  to  negotiate  and  enter  into  treaties,  subject 
to  the  concurrence  of  two-thirds  of  the  Senators  present,  and  the  supremacy 
clause,  Article  VI,  cl.  2,  makes  lawful  treaties  the  law  of  the  land.  "This  Con- 
stitution, and  the  Laws  of  the  United  States  which  shall  be  made  in  Pursuance 
thereof ;  and  all  Treaties  made,  or  which  shall  be  made,  under  the  Authority 
of  the  United  States,  shall  be  the  supreme  Law  of  the  Land ;  and  the  Judges 
in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or  Laws 
of  any  State  to  the  Contrary  notwithstanding." 

It  may  be  argued  that  inasmuch  as  the  Constitution  grants  the  power  of 
making  treaties  to  the  President  and  the  Senate  in  general  and  unqualified  terms 
and  that  inasmuch  as  the  making  of  treaties  must  extend  to  all  those  objects 
which  are  the  proper  subject  of  negotiation  between  nations,  a  treaty  ceding 
territory  to  a  foreign  nation  would  be  a  self-executing  transfer  of  property 
needing  no  further  action  than  that  encompassed  within  the  constitutional 
requirement  of  ratification.  Since  the  property  with  which  we  are  here  concerned 
constitutes  the  territory  of  the  Panama  Canal  Zone  and  is  very  much  subject  to 
negotiation  between  the  United  States  and  Panama,  it  could  very  well  be  con- 
tended that  upon  ratification  a  treaty  transferring  the  territory,  or  part  of  it, 
would  become  the  supreme  law  of  the  land,  superseding  contrary  regulations 
of  Congress. 

Such  a  resolution  is  consistent  with  a  mode  of  interpretation  which  leads 
one  to  look  only  to  one  provision  of  the  Constitution,  here,  the  grant  of  the  treaty 
power,  and  to  ignore  the  interrelationship  of  the  clauses  of  the  Constitution  in 
their  entirety.  The  Constitution  contains  numerous  grants  of  power  to  the  Presi- 
dent, to  the  Congress,  to  the  States,  all  of  which  are  on  their  faces  unlimited, 
but  all  of  them  are  subject  to  the  limitations  imposed  by  other  sections  of  the 
Constitution.  Cf.  Williams  v.  Rhodes,  393  U.S.  23,  29  (1968).  Some  of  these 
limitations  are  set  out  as  prohibitions ;  other  limitations  are  expressed  through 
the  vesting  of  concurrent  or  exclusive  power  in  certain  agencies.  There  is  no 
doubt  that  the  exercise  of  the  treaty  power  is  limited  by  both  of  these  constitu- 
tional restrictions.  Repd  v.  Covert,  354  U.S.  1,  17  (1957)  ;  Asakura  v.  City  of 
Seattle,  2G5  U.S.  332,  341  (1924)  ;  The  Cherokee  Tobacco,  11  Wall.  (78  U.S.)  616. 
620-21   (1871). 

A  review  of  the  decided  cases  and  the  executive-congressional  practice  since 
the  1790's,  it  is  submitted,  establishes  that  the  treaty  power  is  limited,  that 
among  its  limitations  is  that  there  cannot  be  effectuated  by  treaty  certain 
powers  which  the  Constitution  grants  to  the  'entire  Congress  to  exercise,  and 
that  one  of  these  limitations  is  that  the  treaty  power  alone  is  insufficient  to 
cede  oi- 1  ransfer  property  belonging  to  the  United  States  to  a  foreign  power. 
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The  Constitution,  in  the  supremacy  clause,  places  a  congressional  act  and  a 
treaty  on  the  same  footing,  of  like  obligation  on  the  courts  and  affected  parties. 
"Both  are  declared  ...  to  be  the  supreme  law  of  the  land,  and  no  superior 
efficacy  is  given  to  either  over  the  other."  Whitney  v.  Robertson,  124  U.S.  190, 
194  (1888).  Since  a  statute  and  a  treaty  have  the  same  status  under  the  Con- 
stitution, it  follows  that  a  treaty  could  be  unconstitutional  in  the  same  respect 
a  statute  could  be.  "It  need  hardly  be  said  that  a  treaty  cannot  change  the  Con- 
stitution or  be  held  valid  if  it  be  in  violation  of  that  instrument.  This  results 
from  the  nature  and  fundamental  principles  of  our  government." 

The  Cherokee  Tobacco,  11  Wall.  (78  U.S.)  61(5,  020-21  (1871).  A  power  given  by 
the  Constitution  cannot  be  deemed  to  authorize  a  contravention  of  that  in- 
strument; it  cannot  extend  "so  far  as  to  authorize  what  the  Constitution  for- 
bids." Asakura  v.  City  of  Seattle,  265  U.S.  332,  341  (1924).  "It  would  be  mani- 
festly contrary  to  the  objectives  of  those  who  created  the  Constitution,  as  well 
as  those  who  were  responsible  for  the  Bill  of  Rights — let  alone  alien  to  our 
entire  constitutional  history  and  tradition — to  construe  Article  VI  as  permit- 
ting the  United  States  to  exercise  power  under  an  international  agreement  with- 
out observing  constitutional  prohibitions."  Reid  v.  Covert,  354  U.S.  1,  17  (1957). 
See  also,  Doe  v.  Braden,  16  How.  (57  U.S.)  635,  656  (1853)  ;  Prevost  v.  Greneauw,- 
19  How  (60  U.S.)  1,  6  (1856)  ;  Geofroy  v.  Riggs,  133  U.S.  258,  267  (1890)  ; 
United  States  v.  Wong  Kim  Ark,  169  U.S.  649,  700  (1898)  ;  Wilson  v.  Girard, 
354  U.S.  524,  530  (1957).  A  passage  by  Justice  Holmes  in  his  opinion  for  the 
Court  in  Missouri  v.  Holland,  252  U.S.  416,  433  (1920),  which  had  been  taken 
by  some  to  cast  doubt  on  these  principles  was  expressly  disavowed  in  Reid  v. 
Covert,  supra,  18. 

That  the  prohibitions  of  the  Constitution  restrict  the  treaty  power  is  clear, 
Reid  v.  Covert,  supra,  17,  but  in  what  other  manner  is  the  power  limited?  That 
manner  too  is  stated  by  implication  in  the  language  of  the  Court.  Thus,  Chief 
Justice  Marshall  observed  that  a  treaty  must  "be  regarded  in  courts  of  justice 
as  equivalent  to  an  act  of  the  legislature,  whenever  it  operates  of  itself  without 
the  aid  of  any  legislative  provision'''  Foster  v.  Xeilson,  2  Pet.  (27  U.S)  253,  314 
(1829).  [Emphasis  supplied,  leaving  the  impression  that  where  it  is  not  self- 
executing  it  is  not  considered  similar  to  a  domestic  law.]  This  thought  has  been 
reasserted  time  and  time  again,  especially  when  the  Court  has  been  called  upon 
to  determine  the  applicable  law  when  a  statute  and  a  treaty  are  in  conflict.  Thus, 
it  is  asserted  that  since  both  have  an  equal  status,  Whitney  v.  Robertson,  124 
U.S.  190,  194  (1888),  the  one  later  in  time  governs,  Cf.  Cook  v.  United  States, 
288  U.S.  102,  118-119  (1933)  ;  United  States  v.  Forty-Three  Gallons  of  Whiskey 
93  U.S.  188,  196-97  (1876).  A  treaty  supersedes  an  earlier  statute,  however, 
only  if  it  is  self-executing,  does  not,  in  other  words,  require  congressional  action 
to  implement  it.  "When  the  stipulations  are  not  self -executing  they  can  only  be 
enforced  pursuant  to  legislation  to  carry  them  into  effect,  and  such  legislation 
is  as  much  subject  to  modification  and  repeal  by  Congress  as  legislation  upon 
any  other  subject.  If  the  treaty  contains  stipulations  which  are  self-executing 
that  is,  require  no  legislation  to  make  them  operative,  to  that  extent  they  have 
the  force  and  effect  of  a  legislative  enactment."  Whiney  v.  Robertson,  supra,  194. 

The  Court  has  never  elaborated  the  standards  by  which  self-executing  stipu- 
lations are  to  be  distinguished  from  those  which  require  legislative  effectuation. 
But  in  Cook  v.  United  States,  supra,  119  n.  19,  it  alluded  approvingly  to  Dickin- 
son. "Are  the  Liquor  Treaties  Self -Executing?"  20  American  Journal  of  Inter- 
national Law  444  (1926),  in  which  the  author  noted  that  a  treaty  may  not  be 
self -executing  when  it  contains  an  express  stipulation  for  legislative  execution  or 
when  the  nature  of  the  stipulation  requires  legislative  execution.  Id.,  448-49.  See 
also,  S.  Crandall,  Treaties,  Their  Making  and  Enforcement  (New  York:  1904), 
115-50;  1  C.  Butler,  The  Treaty-Making  Power  of  the  United  States  (New  York: 
1902)  ch.  10;  H.  Tucker.  Limitations  on  the  Treaty-Making  Power  (Boston: 
1915),  ch.  8.  What  the  nature  of  a  stipulation  must  be  to  keep  it  from  being  self- 
executing  can  be  determined  generally  from  a  consideration  primarily  of  the 
executive-congressional  practice  over  the  years. 

In  a  1907  memorandum  approved  by  the  Secretary  of  State,  it  is  said,  in  sum- 
mary of  this  practice  and  reasoning  from  the  text  of  the  Constitution,  that  the 
limitations  on  the  treaty  power,  which  require  legislative  implementation,  may 
"be  found  in  the  provisions  of  the  Constitution  which  expressly  confide  in  Con- 
gress or  in  other  branches  of  the  Federal  Government  the  exercise  of  certain  of 
the  delegated  powers  .  .  .  ."   Anderson,   "The   Extent   and   Limitations   of  the 
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Treaty-Making  Power,"  1  American  Journal  of  International  Law  636,  641 
(1907).  Similarly,  Judge  Cooley  wrote:  "The  full  treaty-making  power  is  in  the 
President  and  the  Senate,  but  the  House  of  Representatives  has  a  restraining 
power  upon  it  in  that  it  may  in  its  discretion  at  any  time  refuse  to  give  assent 
to  legislation  necessary  to  give  a  treaty  effect."  T.  Cooley,  General  Principles  of 
Constitutional  Law  (New  York:  3d  ed.,  1898),  175.  Further  discussion  and  ex- 
amples cited  by  Cooley  and  others  make  clear  that  legislation  is  needed  to  effec- 
tuate a  treaty  when  what  is  stipulated  to  be  done  requires  the  exercise  of  a  power 
granted  exclusively  to  the  Congress.  Ibid ;  Crandall,  op.  cit.,  132,  145-46. 

This  issue  first  became  prominent  upon  ratification  of  the  Jay  Treaty  in  1976, 
which,  inter  alia,  contained  provisions  for  the  payment  of  money  by  the  United 
States.  Butler,  op.  cit.,  421-30;  Tucker,  op.  cit.,  205-07.  In  Article  I,'  sec.  9,  cl.  7, 
it  is  provided  that  "[n]o  money  shall  be  drawn  from  the  Treasury,  but  in  Con- 
sequence of  Appropriations  made  by  law;  .  .  .  ."  Inasmuch  as  the  supremacy 
clause  made  both  congressional  statutes  and  treaties  "laws"  it  presumably  could 
have  been  argued  by  the  President  and  his  associates  that  upon  ratification  the 
treaty  became  a  law  and  the  provision  for  payment  in  effect  an  appropriation. 
But  in  fact  this  argument  was  not  made,  the  President  and  Secretary  of  the 
Treasury  Hamilton  contending  that  since  the  treaty  had  been  ratified  it  was  in- 
cumbent upon  the  House  of  Representatives  to  vote  the  appropriation.  Crandall. 
op.  cit.,  119-28.  After  lengthy  debate  the  House  did  vote  the  money  but  only  after 
attaching  a  clause  which  adopted  the  views  of  those,  like  Madison  and  Gallatin, 
who  argued  that  when  a  treaty  contained  stipulations  on  any  of  the  subjects 
committed  by  the  Constitution  to  Congress  the  stipulations  could  not  be  executed 
until  by  independent  action  Congress  had  passed  implementing  legislation.  5 
Annals  of  Congress  771-72,  4th  Cong.,  1st  sess.  The  practice  since  with  regard  to 
the  obligation  of  funds  has  been  that  independent  action  necessary.  Tucker,  op. 
cit.,  205-237,  and  that  in  at  least  one  instance,  the  Mexican  Commercial  Treaty 
of  1883,  the  House  declined  to  appropriate  any  funds. 

Similarly,  with  regard  to  treaties  which  modify  and  change  commercial 
tariff  and  other  arrangements,  the  practice  has  been  to  submit  the  changes  to 
Congress  for  the  enactment  of  legislation  making  the  changes.  Cf.  sec.  104  of 
the  Revenue  Act  of  1799,  1  Stat.  701,  enacting  changes  provided  for  in  the  Jay 
Treaty.  1  Stat.  411.  A  bitter  debate  in  Congress,  however,  was  precipitated  by 
ratification  of  a  treaty  with  Great  Britain  in  1815.  which  provided  for  reciprocal 
duties  on  British  vessels  and  articles  and  on  American  vessels  and  articles. 
President  Madison  requested  such  legislation  as  would  be  necessary  to  carry 
out  tlie  treaty,  but  the  Senate  believed  that  an  1815  statute  permitted  the  Presi- 
dent to  reduce  duties  on  goods  of  nations  which  did  not  discriminate  against 
United  States  goods ;  the  House  felt  that  implementing  legislation  was  required. 
The  result  was  compromise  legislation  which  had  the  effect  of  reducing  duties 
while  leaving  in  doubt  whether  the  law  did  the  reducing  or  merely  declared  that 
the  reductions  had  taken  place  by  the  treaty.  The  Senate  conferees  did.  however, 
stipulate  that  some  treaties  made  in  pursuance  of  the  Constitution  might  "call  for 
legislative  provisions  to  secure  their  execution,"  although  they  thought  Congress  : 
bound  to  provide  for  the  execution.  What  these  types  of  provisions  might  be 
the  Senators  did  not  indicate,  but  the  House  conferees  noted  that  they  believed, 
and  that  the  Senators  seemed  to  concur,  that  legislative  enactments  were  neces- 
sary to  carry  into  execution  all  treaties  which  contained  "stipulations  requiring 
appropriations,  or  which  might  bind  the  nation  to  lay  taxes,  to  raise  armies. 
to  support  navies,  to  grant  subsidies,  to  create  States,  or  to  cede  territory :  .  .  ." 
Crandall,  op.  cit.,  137-39;  Annals  of  Congress  1019,  14th  Cong..  1st  sess. 
[emphasis  supplied].  * 

III 

If  it  be  the  case,  then.  that,  congressional  implementing  legislation  is  required 
when  a  treaty  provision  touches  upon  a  subject  which  the  Constitution  commits 
to  the  exclusive  jurisdiction  of  Congress,  it  should  follow  that  a  treaty  stipu- 
lation ceding  property  to  another  country  would  require  legislative  implementa- 
tion. The  Court  has  indicated  that  Congress'  power  under  Article  IV,  sec.  3. 

1  The  reference  is.  of  course,  only  in  passing,  but  much  the  same  language,  including 
the  mention  of  treaties  which  would  'alienate  territory,'  was  included  in  another  House 
report  in  1808.  H.  Rept.  No.  37,  40th  Congress,  2d  session.,  2  Hinds'  Precedents  of  the 
House  of  Representatives  (1907),  sec.  150,8.  The  matter  was  directly  confronted  once  in 
the  House  on  the  motion  of  Henry  Clay  with  regard  to  a  treaty  settling  certain  boundary 
disputes.  Clay  introduced  a  resolution  contending  that  Congress  must  enact  legislation 
pursuant  to  its  power  to  dispose  of  territory ;  the  resolution  was  debated  but  never 
voted  on.  Id.,  sec.  1507. 
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cl.  2,  is  exclusive  Sere  v.  Pitot,  6  Cr.  (10  U.S.)  332  (1910)  ;  American  Ins.  Co.  v. 
Canter,  1  Pet.  (26  U.S.)  511  (182&)  ;  United  States  v.  Gratiot,  14  Pet.  (39  U.S.) 
526  (1840)  ;  Cross  v.  Harrison,  16  Har.  (57  U.S.)  161  (1853).  However,  in  Holden 
v.  </oi/,  17  Wall.  (84  U.S.)  211,  247  (1872),  the  Court  said :  "It  is  insisted  that  the 
President  and  Senate,  in  concluding  such  a  treaty,  could  not  lawfully  covenant 
that  a  patent  should  issue  to  convey  lands  which  belonged  to  the  United  States 
without  the  consent  of  Congress  which  cannot  be  admitted.  On  the  contrary, 
there  are  many  authorities  where  it  is  held  that  a  treaty  may  convey  to  a  grantee 
a  good  title  to  such  lands  without  an  act  of  Congress  conferring  it,  and  that 
Congress  has  no  constitutional  power  to  settle  or  interfere  with  rights  under 
treaties,  except  in  cases  purely  political."  Against  this  language  may  be  imposed 
two  objections.  The  language  was  not  necessary  to  the  decision  since  the  Court 
in  fact  found  a  congressional  act  in  effect  recognizing  the  validity  of  the  particu- 
lar cession  and  none  of  the  authorities  cited  is  precisely  on  point. 

There  seems  little  doubt  that  examples  may  be  found  in  which  the  United 
States  had  disposed  of  property  by  treaty  without  an  authorizing  act  of  Con- 
gress. That  such  actions  may  have  taken  place  in  the  past  is,  of  course,  no  war- 
rant for  following  an  incorrect  practice  in  future  cases,  if  in  fact  the  con- 
clusion reached  here  is  the  correct  practice.  In  any  event,  some  examples  are 
explainable  as  the  settlement  of  disputed  international  boundary  claims  by  treaty, 
involving  some  compromise  and  some  loss  of  claimed  property,  but  since  only 
a  claim  was  at  issue  and  not  territory  actually  owned,  these  have  only  a  limited 
relevance  if  any  at  all.  Other  examples  are  of  dubious  validity  and  often  in  fact 
support  the  contrary  of  that  for  which  they  are  cited.  Indicative  of  this  type  of 
example  is  the  Webster-Ashburn  Treaty  of  1842,  by  which  the  United  States 
agreed  to  cede  certain  property  in  Maine  and  Massachusetts  to  Great  Britain. 
The  property  did  not  belong  to  the  United  States  but  rather  to  those  States  and 
the  treaty  was  conditioned  upon  the  assent  of  those  States  and  the  payment 
of  compensation  to  them.  Congress  in  1843  did  appropriate  funds  which  were 
paid.  Congress  did  not  actually  authorize  the  transfer,  inasmuch  as  there  was 
no  necessity  of  an  authorization.  It  had  not  bought  the  property  for  the 
United  States  Government ;  it  had  rather  compensated  the  States  for  the  loss 
occasioned  when  the   States  consented  pursuant  to  the  treaty. 

Again,  the  1963  Chamizal  Treaty  is  often  cited  as  an  example  of  cession  of 
territory  by  treaty.  The  land  ceded  belonged  to  private  persons,  not  to  the  United 
States,  and  the  treaty  itself  recognized  that  some  legislative  action  might  be 
required  to  complete  the  transfer.  The  legislation  authorized  the  acquisition  of 
the  property  ""for  transfer  to  Mexico  as  provided  in  said  convention  .  .  .  ,"  about 
as  clear  an  authorization  for  both  acquisition  and  transfer  as  one  could  hope 
for.  Public  Law  88-300,  78  Stat.  184,  §  1. 

The  issue  discussed  herein  has  never  been  definitively  resolved,  either  In- 
judicial decision. or  by  a  course  of  consistent  practice,  although  with  regard  to 
the  latter  the  House  has  generally  over  the  years  continuously  insisted  on  its 
right  to  be  consulted  and  to  legislate  to  implement  a  treaty  which  calls  for  the 
doing  of  something  committed  by  the  Constitution  to  Congress.  Therefore,  it  is 
arguable  that  conclusions  on  this  matter  must  be  based  on  logical  analysis  and 
extrapolation  rather  than  on  principle  derived  from  precedent.  The  conclusion 
reached  here,  that  conveyance  of  the  Panama  Canal  property  to  Panama  by 
treaty  would  not  be  effectual  without  implementing  legislation,  is  based  on  the 
interpretation  set  forth  above.  These  in  summary  are:  (1)  that  the  Consti- 
tution has  vested  powers  in  separate  organs  of  the  Federal  Government  which 
cannot  be  exercised  by  other  organs;  (2)  that  the  treaty  power  is  as  subject  to 
this  vesting  as  is  any  other  power  granted  ;  (3)  that  a  treaty  provision  properly 
taking  account  of  matters  within  the  confines  of  the  treaty  power  may  provide 
for  the  doing  of  certain  things  although  the  power  to  do  those  things  is  vested 
elsewhere  in  the  Federal  Government,  but,  that  when  it  does,  this  provision  re- 
mains unexecuted  until  the  body  vested  with  the  power  acts;  (4)  that  the  Con- 
stitution vests  Congress  with  power  to  dispose  of  property  belonging  to  the 
United  States;  and  (5)  that  while  a  treaty  may  properly  provide  for  the  con- 
veyance of  such  property  an  act  of  Congress  is  required  to  execute  this  provi- 
sion. To  conclude  otherwise,  it  is  believed,  would  place  certain  provisions  of 
the  Constitution  above  others  and  would  raise  difficult  problems  reconciling  prior 
determinations  with  regard  to  treaties  dealing  with  other  subjects  as  to  which 
the  power  to  act  is  vested  in  Congress,  such  as  tariff  laws  and  appropriations. 

Johnny  H.  Killian, 

Legislative  Attorney. 
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AFTERNOON    SESSION 


Senator  Allen.  The  subcommittee  will  please  come  to  order.  We 
have  one  witness  left  over  from  this  morning's  session,  Judge  Crowe. 

Mr.  Crowe,  we  are  delighted  to  have  you.  come  and  give  us  the 
benefit  of  your  experience  and  your  knowledge  in  this  matter.  We 
invite  you  to  proceed  in  such  fashion  as  you  may  choose. 

TESTIMONY  OF  HON.  GUTHRIE  F.  CROWE,  RETIRED  JUDGE 

Judge  Crowe.  Thank  you,  Mr.  Chairman,  and  distinguished  mem- 
bers of  the  committee.  I  will  have  to  apologize  for  not  having  a  pre- 
pared statement.  I  am  retired. 

Senator  Allen.  That  is  quite  all  right. 

Judge  Crowe.  I  am  retired  and  I  have  no  secretary  or  staff,  so  my 
comments  today  will  be  off  the  cuff.  I  retired  because  of  old  age.  I 
am  somewhat  like  the  old  judge  I  heard  at  the  judicial  conference. 
who  said  that  old  'age  had  made  him  a  lot  more  moral  than  the 
Methodist  Church  ever  did.  So  I  am  in  that  position. 

I  am  very  happy  to  be  here  and  to  be  able  to  present  something 
about  my  experience  in  the  Canal  Zone.  I  was  there  for  25  years  as 
judge.  I  was  appointed  for  an  8-year  term  by  President  Truman, 
and  then  reappointed  by  President  Kennedy.  Then  no  one  was  ap- 
pointed to  take  my  place,  so  I  stayed  on  under  operation  of  the  statute 
until  my  successor  was  appointed  and  qualified.  That  was  riot  done 
by  President  Nixon  nor  President  Ford. 

I  resigned  as  of  the  30th  of  April  after,  as  I  say,  serving  25  years. 
I  entered  on  duty  there  in  August  of  1952.  I  had  a  very  varied  experi- 
ence. I  learned  to  speak  Spanish  while  I  was  there  and  got  to  know 
a  lot  of  Panamanian  people.  I  think  that  many  of  them  are  splendid 
people.  I  am  a  great  admirer  of  many  of  them,  and  I  feel  that  many 
of  them  are  quite  competent. 

There  was  a  good  deal  of  discussion  this  morning  as  to  whether  or 
not  they  would  be  able  to  operate  the  canal.  Of  course,  there  are  some 
men  who  have  been  educated  in  the  American  schools  and  who  have 
high  competency.  Whether  or  not  as  a  nation  they  could  operate  the 
canal,  of  course,  is  a  matter  of  considerable  speculation. 

I  want  to  bring  to  the  attention  of  this  committee  the  condition  of 
the  court  at  present.  I  think  it  might  emanate  from  the  fact  that  the 
Department  of  State  is  advising  the  President  to  the  contrary.  That  is 
the  need  for  a  judge. 

Since  I  resigned  there  has  been  no  appointment  of  a  judge,  although 
there 'are  a  number  of  applicants.  They  have  been  using  a  distinguished 
judge1  from  Florida,  Judge  Mertens,  who  has  been  sitting  in  criminal 
cases  only,  lie  has  only  been  able  to  go  2  or  3  days  at  a  time  periodically. 

As  a  consequence,  the  civil  side  of  the  docket  lias  been  completely 
unattended  to.  The  people  are  suffering  a  great  deal  by  reason  of  the 
fact  that  there  is  no  judge  there, 

We  have  a,  pretty  good  sized  court.  As  a  matter  of  fact,  it  was  the 
largest  docket,  of  any  single  judge  in  the  Federal  system  under  the 
American  flag.  There  were  about  400  criminal  cases  a  year  and  400 
civil  cases.  Hie  fact  that  there  is  no  judge,  of  course,  leaves  those  people 
in  considerable  difficulty. 
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I  might  remark  upon  the  Admiralty  situation  in  the  event  that  the 
Congress  or  the  Executive  with  the  treaty  powers  decide  to  transfer 
the  canal  to  Panama. 

The  Admiralty  jurisdiction  of  that  court  is  equivalent  to  the  Admi- 
ralty jurisdiction  of  a  district  court  in  the  United  States,  although  it 
is  a  territorial  court  and  the  judge  is  not  a  title  III  judge.  He  comes 
under  title  IV  and  is  only  appointed  for  a  term  of  years.  He  has 
equivalent  Admiralty  jurisdiction  under  the  Canal  Zone  Code,  with 
judges  in  the  United  States. 

Panama  has  no  Admiralty  courts  nor  any  case  law  concerning 
Admiralty.  Whenever  a  question  in  Admiralty  arises  it  is  decided 
under  what  is  called  a  Panamanian  Commercial  Code.  This  means  that 
the  Admiralty  bar  of  the  world,  whose  members  are  accustomed  to 
appear  before  courts  that  recognize  the  agreements  adopted  by  inter- 
national Admiralty  conventions,  would  be  at  a  disadvantage  and  the 
causes  of  their  clients  would  suffer. 

The  ships  of  the  great  maritime  trading  nations  pass  through  the 
Panama  Canal  daily.  If  these  vessels  are  attached  and  harassed  in 
courts  that  do  not  conform  to  the  international  practice,  that  has 
been  the  product  of  many  years  of  shipping  experience,  great  injustice 
no  doubt  will  occur. 

Some  60  or  TO  Admiralty  cases  a  year  come  up  in  the  Canal  Zone 
courts.  Many  of  them  involve  millions  of  dollars.  The  Canal  Zone 
Admiralty  lawyers  are  greatly  concerned,  and  some  of  the  Panamanian 
attorneys  who  practice  Admiralty  in  the  Canal  Zone  Court  have 
gone  to  President  Lakas  recently  expressing  their  concern  and  hoping 
that  some  study  will  be  made.  Just  what  will  be  done  I  do  not  know. 
They  received  no  assurance  from  him  that  that  would  be  done,  and 
so  the  Admiralty  situation  will  be  very  difficult  and  very  bad. 

In  criminal  cases  in  the  Republic  of  Panama  there  are  no  jury  trials 
except  in  the  cases  of  homicide.  In  such  cases  there  is  a  jury  composed 
of  seven  persons*  but  there  is  no  method  of  challenge  in  selection  as 
under  the  U.S.  laws  that  prevail  in  the  Canal  Zone. 

We  do  only  have  the  Canal  Zone  Code  and  a  bill  of  rights  in  that 
code  which  contains  the  U.S.  constitutional  guarantees,  but  the  Federal 
rules  of  criminal  procedure  of  the  United  States  are  enforced  in  the 
zone  as  well  as  the  civil  rules. 

In  the  Canal  Zone  there  are  clean  jails  and  a  modern  penitentiary. 
U.S.  citizens  who  are  sentenced  to  terms  of  confinement  of  more  than 
6  months  are  transferred  to  the  Federal  institutions  in  the  United 
States  so  that  they  may  be  nearer  to  their  families  and  that  their 
rehabilitation  may  be  better  effectuated.  There  is  an  excellent  system 
of  probation  and  parole  in  the  zone. 

AVe  have  fine  officers  who  carefully  look  after  the  parolees.  They 
are  diligent  and  well  trained.  They  soon  will  become  a  part  of  the 
Federal  system.  Legislation  is  in  the  offing  at  the  present  time. 

In  Panama  the  penal  institutions  are  deplorable.  They  are  crowded 
and  dirty  and  the  prisoners  are  fed  poorly.  There  is  no  system  of  pro- 
bation and  parole  and  bail  is  rarely  available.  Many  prisoners  have 
no  hearings  of  any  kind  for  months  and  lie  in  jail  irrespective  of  their 
guilt  or  innocence. 

Americans  who  have  lived  in  the  zone  for  many  years  feel  that 
American  citizens  who  are  caught  and  charged  with  crimes  in  Pana- 
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ma  are  dealt  with  more  harshly  than  Panamanians,  due  to  the  strong 
feelings  that  have  grown  up  over  the  years.  There  is  no  reason  to  think 
that  this  will  change  if  and  when  Panama  is  in  control  of  law  enforce- 
ment in  the  zone  area. 

It  is  planned  or  discussed  that  a  number  of  Americans  will,  of  course, 
have  to  reside  there  because  of  their  expertise  in  handling  the  Canal 
Zone  and  the  engineering  problems  and  the  shipping  difficulties.  If 
those  people  are  there  they  will  be  exposed,  of  course,  to  this  type  of 
jurisdiction  of  which  I  speak. 

In  civil  cases  in  the  Canal  Zone  we  use  the  Federal  rules  of  civil 
procedure  and  the  Canal  Zone  Code,  especially  drafted  by  Congress 
for  the  zone.  Great  attention  is  paid  to  the  service  of  process.  The 
greatest  of  diligence  is  used  to  see  that  the  rights  of  the  parties  are 
safeguarded.  The  court  is  open  for  the  filing  of  cases  and  the  issuance 
of  needed  process  24  hours  a  day,  7  days  a  week. 

In  Panama  there  are  no  civil  jury  trials.  I  am  advised  that  all  cases 
are  by  deposition,  taken  in  such  a  way  that  there  is  no  opportunity 
for  confronting  witnesses  and  conducting  a  fruitful  cross-examination. 
Criminal  and  civil  liability  in  actions  in  tort  are  interlocked  so  that 
there  is  no  civil  liability  unless  there  is  criminal  liability. 

Law  enforcement  in  the  Canal  Zone  is  by  a  highly  trained,  carefully 
selected  police  force  that  is  completely  separate  from  the  military.  I 
suspect  that  Governor  Parfitt  touched  upon  that  this  morning.  Unfor- 
tunately, I  missed  part  of  his  statement.  It  is  a  fine  organization  of 
men  who  are  well  qualified,  as  well  as  women  now.  They  have  some 
excellent  women  on  the  police  force. 

There  are,  of  course,  military  police  drawn  from  the  military  units 
assigned  to  the  zone.  These  people  police  the  military  encampments 
and  military  personnel  only. 

In  Panama  there  is  no  separate  constabulary.  It  is  a  military  dicta- 
torship. All  policing  is  done  by  members  of  the  Guardia  Xacional — 
that  is,  the  Panamanian  Army.  Each  one  of  the  members  of  the  army 
has  full  powers  of  arrest  just  as  though  he  were  a  civil  constable  or  a 
police  officer. 

They  also  do  have  a  secret  police  organization  called  the  "Deni." 

The  10,000  or  11,000  soldiers  of  Panama  have  full  powers  of  arrest 
and  law  enforcement  throughout  the  country.  The  general  said  this 
morning  that  there  were  only  about  8,000  in  the  military.  Panama- 
nians whom  I  know  and  with  whom  I  have  talked  on  many  occasions 
seem  to  think  that  there  are  many  more — that  there  are  about  10,000 
or  11,000. 

There  are  no  sheriffs,  no  city  police,  nor  State  police,  nor  anybody 
of  that  nature.  Political  prisoners  are  not  uncommon  and  exile  has 
been  used  against  prominent  citizens  without  trial. 

That  is  the  type  of  law  enforcement  that  you  will  find. 

I  have  a  clipping  here  which  is  very  interesting,  on  that  particular 
score,  that  appeared  in  the  Miami  Herald  recently.  It  was  reported  on 
Tuesday,  May  24,  1977  concerning  one  Eisenman.  Mr.  Koberto  Eisen- 
man  and  10  others  were  critical  of  the  method  that  the  Government  of 
Panama  was  using  in  handling  the  beef  situation.  These  people  were 
raising  beef  and  went  up  into  the  interior  and  protested  against  this 
method. 
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Those  people  were  immediately  arrested  and  handcuffed  and  exiled 
from  the  country  without  trial.  They  were  sent  to  Ecuador,  as  this 
committee  may  already  know.  Mr.  Eisenman  charged  that  the  Panama 
dictatorship  is  alive  and  well  due  to  the  support  of  the  United  States. 
He  said  this  in  Miami  just  recently. 

In  that  meeting  there  were  a  number  of  people.  The  audience  reac- 
tion generally  appeared  to  be  antitreaty,  although  the  luncheon  de- 
bate was  cosponsored  by  the  Council  of  the  Americas,  representing 
some  220  U.S.  firms  doing  business  in  Latin  America  which  has  pub- 
licly endorsed  the  negotiations. 

I  have  sat  in  the  court,  as  I  say,  for  25  years.  I  have  had  occasion  to 
study  the  history  of  the  acquisition  of  the  Canal  Zone  area.  It  has  been 
gone  over  pretty  thoroughly  this  morning.  I  am  no  expert  on  the  ques- 
tion of  separation  of  powers.  Cases  of  that  kind  have  not  arisen  in 
my  court.  I  am  familiar  with  the  Alabama  case  and  the  Fitzgerald 
case  and  the  different  ones  that  were  alluded  to  by  Mr.  Leonard  this 
morning. 

I  believe  thoroughly  that  the  Congress  must  sit  in  the  disposition  of 
property  that  is  the  property  of  the  United  States.  My  position  is 
firmly — which  I  have  announced  from  the  bench  when  I  was  a  judge, 
and  I  am  no  longer  a  judge  since  I  resigned — that  title  to  the  land  is 
in  the  United  States. 

There  has  been  allusion  to  the  fact  of  the  signing  of  the  treaty  of 
1903,  wherein  the  land  was  transferred  in  perpetuity.  There  has  been 
slight  allusion  to  the  Spooner  Act  wherein  it  was  demanded  by  the 
Congress  that  the  property  be  acquired  from  the  Republic  of  Colom- 
bia for  and  on  behalf  of  the  United  States.  I  am  reading  from  section 
2  of  the  Spooner  Act,  which  was  adopted  on  June  28,  1902.  It  says, 
"For  and  on  behalf  of  the  United  States  upon  such  terms  as  he  may 
deem  reasonable,  perpetual  control  of  the  strip  of  land." 

Later  on,  in  that  same  paragraph,  it  says,  "That  to  acquire  the 
right  to  use  and  dispose  of  waters  thereon,  and  to  excavate,  construct, 
and  to  perpetually  maintain,  operate,  and  protect  thereon  a  canal." 

Then  later,  it  says.  "That  which  control  shall  include  the  right  to 
perpetually  maintain  and  operate  the  Panama  Canal  Railroad." 

Then,  in  section  8  it  says  that  "The  President  shall  have  arranged  to 
secure  a  satisfactory  title  to  the  property  of  the  new  Panama  Canal 
Company." 

In  section  4  it  goes  on  to  recite  that  "Then,  the  President,  having 
first  obtained  for  the  United  States  perpetual  control  by  treaty  of  the 
necessary  territory  from  Costa  Rica  and  Nicaragua. " 

The  full  intention  of  Congress  at  that  time  under  the  Spooner  Act 
was  that  perpetual  control  of  the  land — full  fee-simple  title — be  ac- 
quired. There  are  many  people  who  have  argued  against  the  perpetual 
phase  of  the  treaty,  saying  that  there  is  nothing  in  perpetuity,  that  all 
life  terminates. 

You  gentlemen  who  are  lawyers,  who  are  conversant  with  the  ex- 
change of  property,  know  full  well  that  a  general  warranty  deed, 
throughout  the  United  States  and  under  the  English  system  grants 
the  property  forever,  and  that  is  what  we  call  a  title.  That  is  a  general 
warranty  title. 

It  was  the  thinking  of  the  mentalities  that  created  this  Spooner 
Act  for  the  acquisition  of  the  property. 
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Senator  Allen.  We  do  not  seem  to  have  a  counterpart  to  the  Spooner 
Act  now,  do  we,  Judge  Crowe  ? 

Judge  Crowe.  No,  sir.  Not  now. 

Senator  Allen.  It  is  the  Executive  taking  the  initiative  without 
any  direction  from  the  Congress  as  was  the  case  then. 

Judge  Crowt:.  That  is  correct.  At  that  time  of  the  Spooner  Act,  of 
course,  the  thinking  was  that  they  must  act  to  give  that  authority  to 
the  President. 

Senator  Allen.  The  Constitution  has  not  changed. 

Judge  Crowe.  It  has  not  been  changed  and  it  has  not  been  amended. 

Senator  Allen.  If  that  was  the  requirement  back  then,  would  it  not 
still  be  the  requirement  of  the  Constitution  ? 

Judge  Crowe.  It  would  still  be  applicable  in  my  opinion. 

Senator  Allen.  Yes. 

Judge  Crowte.  Then  the  Republic  of  Panama  granted  to  the  United 
States  in  perpetuity  in  article  II  of  the  treaty  of  1903 — it  went  on  to 
say  in  article  III  that : 

Which  the  United  States  would  possess  and  exercise  if  it  were  the  sovereign 
of  the  territory  within  such  lands  and  waters  located  to  the  entire  exclusion  of 
the  exercise  by  the  Republic  of  Panama  of  any  such  sovereign  rights  power  of 
authority. 

If  that  is  not  final  langauge,  I  do  not  know  what  is. 

Further,  in  article  VI  of  the  treaty,  there  was  a  provision  relative 
to  the  acquisition  of  the  property  of  the  individual  property  holders. 
That  was  done  in  great  detail.  A  Joint  Land  Commission  was  set  up. 
Here  is  the  report  of  that  Joint  Land  Commission  showing  the  many, 
many  deals  that  were  done.  You  may  have  seen  this.  The  committee 
may  have  had  an  opportunity  to  study  it.  It  is  available.  It  is  in  the 
hands  of  the  Panama  Canal  Company. 

Millions  of  dollars  were  paid  to  the  private  people,  and  their  lands 
were  transferred  by  deeds,  and  their  properties  were  transferred  by 
bills  of  sale  which  were  recorded  in  the  clerk's  office  of  the  U.S.  court 
during  that  period.  There  is  no  other  place  for  recording.  They  do  not 
have  a  county  court  where  customarily  deeds  and  titles  were  kept,  so 
it  was  transferred.  The  deeds  of  record  were  in  the  U.S.  District  Court 
for  the  Canal  Zone.  They  are  there  presently  today. 

Yes,  sir? 

Senator  Scott.  I  wonder  about  the  papers  that  you  have  there.  I  do 
not  believe  that  they  are  something  that  we  would  suggest  be  put 
into  the  record,  but  I  wonder  if  you  could  tell  us  a  little  more  about 
that. 

Are  you  saying  that  in  addition  to  the  title  that  was  received  under 
the  1903  treaty  with  the  country  of  Panama,  that  the  Government  did 
purchase  the  fee-simple  title  from  the  private  owners? 

Judge  Crowe.  Exactly. 

Senator  Scott.  How  many  private  owners — I  am  just  trying  to  get 
a  little  detail.  Was  the  great  bulk  of  this  land  owned  by  individuals, 
or  was  part  of  it  owned  by  individuals,  or  was  it  all  owned  by  private 
individuals?  Did  we  acquire  all  of  the  property  in  the  Canal  Zone  by 
deed,  or  fee-simple  title,  or ? 

Judge  Crowe.  I  do  not  know  that  all  of  the  property,  Senator,  was 
acquired,  but  a  great  deal  of  it  was.  There  might  have  been  some  of  the 
property  that  belonged  to  the  Republic  that  was  unoccupied.  However, 
a  great  deal  of  it  was  acquired. 
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Senator  Scott.  Did  they  have  any  such  thing  like  "public  lands" 
of  the  United  States?  Is  there  anything  comparable  to  what  we  know 
as  the  public  lands  of  the  United  States  that  might  not  have  been 
acquired? 

Judge  Crowe.  It  is  possible  that  that  may  have  been  true. 

Senator  Scott.  I  have  no  kowledge  of  that.  I  am  trying  to  elicit  it 
from  you. 

Judge  Crowe.  That  is  a  matter  that  would  require  some  measure- 
ment and  research  which  I  have  not  done.  However,  I  do  know  that 
the  Joint  Commission  which  was  set  up  of  Panamanians  and  Ameri- 
cans did  acquire  title  to  all  of  the  land  that  had  a  title  to  it. 

I  have  heard  from  the  Department  of  State  that  some  of  the  land 
was  not  owned  individually.  I  have  not  had  any  way  to  make  a  study 
as  to  how  much  of  that  land  there  was  or  where  it  laid,  which  they  did 
not  acquire  from  individual  property  owners. 

Senator  Scott.  You  are  of  the  opinion  that  the  bulk  of  the  land  was 
acquired  from  private  owners? 

Judge  Crowe.  Yes,  sir.  I  am  of  the  opinion  that  the  bulk  of  it  was. 

The  last  great  case  involved  a  large  tract  of  land  called  La  Playa 
de  Flor,  which  means  the  flowery  beach.  That  was  in  litigation  for  40 
years.  Finally  it  was  decided  by  Judge  Bunk  Gardner,  one  of  my 
predecessors.  The  claimants  were  completely  paid  for  it.  That  was 
a  development  company — a  development  group. 

It  is  the  general  feeling  of  the  people  in  the  Canal  Zone  that  all  of 
the  land  was  paid  for.  However,  as  I  say,  I  have  heard  from  the 
Department  of  State  that  some  of  the  land  was  not  individually  owned 
and  that  there  is  no  title  to  it  now.  That  is  all  I  know  about  it.  I  have 
never  had  an  opportunity  to  measure  it  nor  go  into  complete  detail 
on  it.  This,  though,  is  the  bulk  of  it.  There  were  millions  of  dollars 
expended  in  acquiring  these  titles. 

Of  course,  the  Spooner  Act  provided  for  $40  million  to  be  paid  to 
France  for  its  rights,  which  included  the  Panama  Railroad  Company 
which  was  assessed  at  that  time  as  being  worth  about  $9  million.  The 
French  rights  were  very  valuable.  They  had  a  lot  of  fine  maps.  They 
had  a  lot  of  fine  engineering  estimates.  They  had  a  lot  of  equipment 
that  was  used  during  the  construction  era  later  by  the  United  States. 

The  mere  fact  that  this  man  Bunau-Varilla,  who  has  been  accused 
of  being  so  perfidious,  demanded  that  much  money  for  it  and  lobbied 
that  through  and  got  the  $40  million  does  not  mean  that  he  did  any- 
thing wrong.  They  had  a  very  valuable  thing  there.  The  French  had 
been  working  hard  for  years.  Of  course,  they  were  trying  to  dig  sea 
level  canal  under  the  idea  of  De  Lesseps  because  of  his  Suez  experi- 
ence. That  is  what  ultimately  defeated  them,  together  with  disease. 

They  had  a  valuable  asset  there.  The  $40  million  was  probably  a  very 
appropriate  payment. 

Therefore,  we  paid  Panama  $10  million  plus  the  annuity,  to  begin 
9  years  after.  The  $40  million  was  paid  to  France.  About  $5  or  $6  mil- 
lion was  paid  to  these  individual  landholders  through  the  efforts  of 
the  Joint  Land  Commission.  Ultimately,  as  has  been  expressed  this 
morning,  we  paid  $25  million  to  the  Republic  of  Colombia. 

By  the  way,  I  have  been  reading  from  a  very  excellent  document, 
which  was  prepared  by  the  University  of  Panama.  It  is  called  "The 
Documentary  Diplomatic  History  of  the  Panama  Canal/'  It  was  pub- 
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lished  in  1960  and  1961,  and  was  compiled  by  a  man  by  the  name  of 
Diogenes  A.  Arosamena  G. 

In  this  treaty  with  Colombia  it  is  stated  in  no  uncertain  terms  that 
Colombia — in  article  I,  it  says : 

The  Republic  of  Colombia  shall  enjoy  the  following  rights  in  respect  to  the 
interoceanic  canal  and  the  Panama  Railway,  the  title  to  which  is  now  vested 
entirely  and  absolutely  in  the  United  States  of  America  without  any  encum- 
berances  or  indemnities  whatever. 

That  was  the  Colombian  attitude  at  that  time.  A  subsequent  article 
provides  for  the  payment  of  $25  million  in  gold,  U.S.  money,  which 
was  paid. 

Another  thing  which  I  think  has  been  of  interest  has  been  that 
many  people  in  Panama  and  those  who  espouse  the  cause  of  Panama, 
is  to  the  effect  that  the  people  of  Panama  had  no  voice  in  the  treaty 
of  1903.  In  the  event  that  a  new  treaty  is  drafted,  that  General  Torrijos 
plans  upon  a  plebiscite  to  let  the  people  have  a  voice  in  it. 

Actually,  our  Secretary  of  State,  Charles  V.  Hughes,  wrote  to 
Ricardo  J.  Alfaro,  on  October  15, 1923.  That  is  quoted  in  U.S.  Foreign 
Relations,  1923,  volume  2,  at  pages  648  and  675.  In  that  letter  he 
wrote  that : 

I  desire  to  call  your  attention  to  the  note  addressed  to  the  Secretary  of  State 
by  Senor  Bunau-Varilla  on  January  6,  1904,  informing  him  that  he  had  received 
from  his  government  an  extract  from  the  Gazette  Officiale  of  September  16, 
1908,  in  which  the  municipalities  of  Buena  Vista,  Portobello,  David,  Las  Palmas, 
La  Mesa,  Taboga  Gatum,  Rio  Jesus,  San  Francisco,  and  the  citizens  of  La  Mesa, 
Sona,  and  Rio  Jesus  gave,  in  the  warmest  terms,  an  expression  of  their  satisfac- 
tion of  the  signature  of  the  convention  of  the  18th  of  November  last,  referring 
to  the  Panama  Canal. 

He  added : 

This  completes  the  list  of  the  elected  bodies  of  the  Republic  which  have  all 
expressed  their  unconditional  approval  of  the  treaty  and  of  its  ratification  by 
the  Panama  Government.  I  must  say  that  the  expression  of  opinion  is  in  harmony 
with  the  satisfaction  of  the  whole  country,  which  was  made  conspicuous  at  the 
recent  election  where  for  the  first  time  in  the  history  of  the  State  of  Panama 
every  citizen  has  been  at  liberty  to  i>erform  his  duty  according  to  his  conscience. 

The  Treaty  was  thus  ratified  after  it  had  been  unanimously  approved  not  only 
by  the  commissioners  but  by  all  of  the  municipalities  and  the  elected  bodies  of 
the  Republic  and  by  the  votes  of  its  citizens  as  well.  The  grounds  for  your 
objections  on  this  point  would  not  appear  to  be  well  founded. 

He  was  writing  that  in  answer  to  criticism  by  Ricardo  J.  Alfaro, 
Minister  of  Panama  at  that  time. 

I  think  it  would  be  interesting  to  this  committee  to  note  also  that 
this  is  the  Canal  Zone  Code — or  pail  of  it — wherein  the  treaties  are 
printed.  I  might  call  your  attention  to  the  1936  treaty,  which  is  called 
the  General  Treaty  of  Friendship  and  Cooperation  which  has  been 
alluded  to  this  morning. 

Article  II  of  the  United  States  of  America  declares  that  the  Republic  of 
Panama  has  loyally  and  satisfactorily  complied  with  'the  obligations  which  it 
has  entered  into  under  Article  II  of  the  Convention  of  November  18,  1903,  by 
which  it  granted  in  perpetuity  to  the  United  States  the  use.  occupation,  and 
control  of  the  zone  of  land  and  land  underwater  as  described  in  the  said  article. 

This  was  a  treaty  in  1936,  long  after  that  period.  It  is  a  reaffirmation 
of  that  grant  of  title,  I  think,  which  strongly  supports  the  position  of 
the  United  States. 
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In  the  event  that  the  new  treaty  is  entered  into  wherein  the  Canal 
Zone  will  be  transferred  to  Panama,  this  is  going  to  place  that  big 
waterway  completely  under  the  control  of  a  single  man.  the  dictator. 
General  Torrijos.  He  is  the  whole  governing  voice  of  Panama.  They 
have  a  junta.  They  have  a  President:  President  Lakas.  They  have  a 
group  of  500  that  are  elected  from  the  municipalities,  but  they  have 
no  legislative  strength.  They  merely  have  power  of  recommendation. 
They  only  meet  periodically.  It  is  not  a  legislative  body  as  Panama 
once  had.  It  had  a  unicameral  legislature  years  ago. 

The  legislature  was  made  up  of  people  who  were  duly  elected  repre- 
sentatives. They  functioned  very  much  like  the  United  States  does, 
in  that  they  passed  legislation  which  was  within  the  Constitution  and 
was  adopted — the  legislative  acts  were  adopted  as  the  laws  of  the 
country.  The  President  had  the  power  of  veto.  He  was  a  duly  elected 
President  by  the  people,  and  they  had  good  elections  there. 

The  Government,  of  course,  changed  periodically  from  revolution 
and  things  of  that  kind,  but  the  people  had  the  right  to  vote.  As  a 
matter  of  fact,  one  of  the  interesting  things  about  their  elections  was 
that  they  had  voting  ballot  boxes  that  were  made  of  glass  so  that  you 
could  see  into  them  and  see  that  the  ballots  were  actually  put  there. 
I  think  that  might  be  useful  in  some  parts  of  the  United  States.  They 
did  have  them  there,  though. 

Arnulfo  Arias,  who  was  elected  in  1968  and  sat  for  11  days  before 
he  was  deposed,  whose  Cabinet  had  to  take  refuge  in  the  Canal  Zone, 
was  elected  by  popular  vote.  There  is  no  question  but  that  he  was 
elected  by  popular  vote.  Yet  he  was  deposed,  as  this  committee  possibly 
knows,  merely  because  he  told  the  then  General  of  the  National  Guard. 
Mr.  Fabriega,  the  leader,  that  he  was  not  going  to  keep  him  in  office 
and  that  he  was  going  to  select  his  own  commander  of  the  National 
Guard.  That  was  in  the  morning.  That  night  he  and  his  group  had 
to  take  refuge  in  the  Canal  Zone. 

I  attended  a  large  party  that  was  given  in  honor  of  the  elected  Gen- 
eral by  the  Governor  of  the  Canal  Zone  on  the  Cristobal,  which  was 
brought  over  from  the  Caribbean  where  she  usually  plies,  over  to  the 
Pacific  side.  The  Panamanian  people  came  in  great  groups,  and  there 
was  a  great  feeling  of  happiness  and  joy  over  the  election  and  Arnulfo 
was  a  very  popular  figure.  He  is  controversial  with  the  United  States, 
but  nevertheless  he  was  their  elected  President. 

That  all  was  stopped  immediately  and  this  man  came  into  con- 
trol. He  has  been  in  control  since  October  11,  1968,  the  day  of  the 
revolution. 

Torrijos  has  been  an  excellent  missionary.  There  was  talk  about 
the  question  of  what  might  happen  relative  to  these  other  countries 
of  Central  and  South  America.  He  has  gone  to  those  countries  and 
talked  to  their  leaders.  Statements  have  been  made  by  them — from 
Colombia  and  Venezuela.  Strong  statements  have  come  from  Mexico 
and  Costa  Rica.  Costa  Rica  has  always  before  been  a  friendly  little 
country  to  the  United  States.  These  statements  have  been  supporting 
the  Panamanian  position. 

As  far  as  I  know,  we  have  had  nobody  going  around  espousing  the 
position  of  the  United  States.  It  has  been  to  the  contrary.  The  De- 
partment of  State  of  the  United  States  has  taken  the  position  that 


168 

we  have  mistreated  a  friendly  little  country,  which  is  not  true  at  all. 
They  have  taken  the  position  that  we  have  been  committing  acts  of 
colonialism,  which  of  course  is  anything  but  true.  There  is  no  indi- 
vidual ownership  of  property  in  the  Canal  Zone.  There  are  no  factories 
in  the  Canal  Zone.  The  people  who  are  employed  there,  when  they  at- 
tain the  age  of  retirement  have  to  leave. 

Senator  Scott.  If  I  might  interrupt  briefly 

Judge  Crowe.  Yes,  sir. 

Senator  Scott.  We  have  four  other  witnesses. 

Judge  Crowe.  Yes,  sir. 

Senator  Scott.  You  are  telling  us  things  that  we  should  know,  and 
we  compliment  you  for  being  here  and  thank  you  for  being  here,  but 
if  you  could  take  just  a  few  minutes  to  sum  up  so  that  we  will  have 
time  to  hear  other  witnesses  who  are  here  we  would  appreciate  it.  There 
are  four  of  them.  If  you  will,  sir 

Judge  Crowe.  I  certainly  will  do  that.  I  will  be  very  happy  to. 
Thank  you,  sir.  I  appreciate  the  time  that  you  have  given  me. 

I  will  say  one  more  thing  that  I  think  is  important.  As  I  say,  you 
have  heard  a  great  deal  about  this.  This  morning  there  was  a  ques- 
tion brought  up  about  the  sea  level  canal. 

The  sea  level  canal  study  was  made  in  the  building  where  our  court 
was  operating.  In  the  event  that  they  intended  to  build  a  sea  level 
canal  it  was  going  to  be  done  with  nuclear  weapons.  The  people  of 
Panama  are  frightened  to  death  of  the  possibility  of  using  nuclear 
weapons  to  dig  a  sea  level  canal. 

The  ecologists  are  extremely  opposed  to  a  waterway  that  would 
permit  an  interflow  between  the  Caribbean  and  the  Pacific  Ocean. 

Another  tiling  that  has  not  been  touched  upon  this  morning  is  the 
question  of  the  present  canal  location.  The  terminal  cities  are  extremely 
interested  in  maintaining  a  canal  where  they  would  have  the  com- 
merce from  the  present  canal.  To  put  a  sea  level  canal  down  in  the 
Darien  area  or  elsewhere  would  not  make  the  Panamanian  people 
happy  at  all. 

I  do  think  there  is  a  strong  Communist  influence  in  Panama.  I  think 
from  what  T  have  seen  over  the  years  that  in  a  short  time  the  Com- 
munists would  have  control  of  the  canal.  I  think  the  canal  is  very 
important  to  our  defense.  Admiral  Moorer  knows  far  more  about  that 
than  I  do.  I  have  read  the  statement  in  the  press  of  the  Admirals 
that  we  need  it  for  present  defense  of  the  Navy.  I  certainly  heartily 
agree  with  them. 

I  am  a  Navy  veteran.  I  have  had  considerable  conversations  with 
naval  personnel  who  are  familiar  with  it. 

I  thank  you  very  much,  gentlemen.  If  there  are  any  questions  you 
wish  to  ask  me  I  will  be  very  glad  to  try  to  answer  them. 

Senator  Scott.  Senator  Hatch,  do  you  have  some  questions  you 
might  want  to  ask? 

Senator  Hatch.  I  do  not.  I  am  very  happy  to  have  you  here.  Judge. 
You  have  been  there.  You  understand  the  situation  down  there. 

Maybe  1  do  have  one  question.  Are  there  any  Cuban  mercenaries 
in  the  Panama  area? 

Judge  Crowe.  T  am  told  that  there  are.  There  is  a  large  embassy 
that  is  over  on  the  Pacific  side  in  the  city  of  Panama.  They  live 
very  luxuriously,  and  they  have  a  lot  of  people  who  are  flowing  in 
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and  out.  It  is  my  information  that  there  are  Cuban  mercenaries  there. 

Senator  Hatch.  What  is  the  attitude  of  Torrijos  toward  the  Cuban 
leadership  ? 

Judge  Crowe.  The  attitude  of  Torrijos  toward  the  Cuban  leader- 
ship is  one  of  extreme  friendliness.  He  and  a  group  of  his  people  flew 
in  several  of  their  airplanes  to  Cuba  and  spent  2  weeks  there.  He  and 
Castro  are  very  close.  They  have  opened  an  airway  that  flies  regularly 
between  the  two  countries  now. 

Senator  Hatch.  I  have  just  one  other  question.  You  are  totally 
convinced  as  a  lawyer,  as  a  Federal  district  court  judge,  and  as  a  scholar 
that  we  do  own  in  perpetuitv  the  Panama  Canal  Zone  ? 

Judge  Crowe.  I  am  indeed.  I  think  we  have  a  perfect  title  to  it. 

Senator  Hatch.  You  cited  today  the  fact  that  the  Panamanian 
laws  themselves  acknowledge  the  "in  perpetuity*'  right  of  the  United 
States. 

Judge  Crowe.  Yes:  I  do.  I  also  have  here  a  statement  that  was  made 
by  the  governing  junta  of  Panama  at  the  time,  praising  the  treaty  at 
the  time  it  was  drafted  saying  that  although  it  may  not  have 
been  entirely  satisfactory  to  Panama  it  was  a  great  thing  and  it 
expressed  the  friendship  and  protection  of  a  great  nation.  They  were 
grateful  for  it. 

Senator  Hatch.  We  appreciate  your  taking  the  time  to  be  with  us 
today.  Mr.  Chairman.  I  have  no  further  questions. 

Senator  Allex.  Thank  you  very  much.  Mr.  Crowe. 

Judge  Crowe.  It  was  a  pleasure. 

Senator  Scott.  Judge,  if  I  might  just  pose  a  very  few  questions 
before  you  leave 

Judge  Crowe,  it  is  my  understanding  that  you  said  that  we  did 
obtain  the  French  rights  in  the  Canal  Zone.  Is  that  correct? 

Judge  Crowe.  Yes,  sir.  That  is  correct. 

Senator  Scott.  You  also  said  that  we  paid  the  country  of  Colom- 
bia for  whatever  rights  they  might  have.  Did  I  understand  that 
correctly  ( 

Judge  Crowe.  That  is  correct. 

Senator  Scott.  Also,  under  the  1903  treaty,  we  acquired  in  perpe- 
tuity the  right  to  use  and  occupy  the  property  and  the  right  of  sover- 
eignty in  the  Canal  Zone. 

Judge  Crowe.  That  is  correct. 

Senator  Scott.  Then,  we  also  acquired  the  fee-simple  title  to  the 
property  of  private  owners. 

Judge  Crowe.  Correct. 

Senator  Scott.  Would  you  say.  in  view  of  all  of  that,  that  we  ac- 
quired all  the  rights,  title,  and  interest  in  the  property  comprising 
the  Canal  Zone?  Is  there  any  other  interest  we  could  have  acquired? 

Judge  Crowe.  I  do  not  know  what  else  we  could  have  done. 

Senator  Scott.  I  notice  that  in  the  Supreme  Court  decision  that 
was  mentioned  earlier  today,  in  Wilson  v.  Shaw  in  the  year  1906,  it 
says  that  it  is  hypercritical  to  contend  that  the  title  of  the  United 
States  is  imperfect,  and  that  the  territory  described  does  not  belong 
to  this  Nation  because  of  the  omission  of  some  technical  terms  used 
in  ordinary  conveyances  of  real  estate. 

As  a  gentleman  who  has  been  a  judge  in  the  Canal  Zone  for  25 
years,  do  you  agree  with  this  \ 


170 

Judge  Crowe.  I  agree  with  that.  Justice  Brewer  wrote  that  opinion, 
and  he  was  a  very  fine  Justice. 

Senator  Scott.  Has  it  been  overruled  as  far  as  you  know  \ 
Judge  Crowe.  Xo,  sir,  it  never  has. 

Senator  Scott.  Then  I  find  a  circuit  court  case  where  it  says  that 
the  Panama  Canal  incorporated  territory  of  the  United  States,  and 
that  laws  applicable  to  the  Canal  Zone  are  enacted  by  the  Congress. 
There  is  no  local  legislature.  I  am  not  aware  of  any  appeal  from  this 
fifth  circuit  court  case. 
In  your  opinion,  is  that  still  the  law  ? 
Judge  Crowe.  Yes,  sir.  That  is  still  viable. 

Senator  Scott.  Very  well,  sir.  I  don't  have  any  further  questions. 
Thank  you  very  much. 

Senator  Allex.  Judge  Crowe,  when  did  you  resign  from  the  bench? 
Judge  Crowe.  I  resigned  from  the  bench  on  the  30th  of  April  of 
this  year. 

Senator  Allen.  Was  one  of  the  filings  of  the  Helms  v.  Vance  suit 
in  your  court  ? 

Judge  Crowe.  Yes,  sir.  It  was  called  the  Drummond  suit.  It  was 
filed  last  year.  Unfortunately,  I  decided  that  I  did  not  have  jurisdic- 
tion because  there  was  not  proper  service  on  the  defendants. 

Senator  Allex.  Did  you  make  any  study  of  the  merits  of  the  suit? 
Judge  Crowe.  The  only  thing  that  I  said  in  that  decision  was  to  the 
effect  that  I  thought  we  had  a  good  and  perfect  title  to  the  land,  but 
that  I  was  incapable  of  ruling  upon  the  question  of  the  injunction. 
Senator  Allex.  I  shall  not  seek  to  elicit  information  about  your 
opinion  on  the  merits  of  the  suit  itself.  It  is  interesting  that  you  were 
judge  in  that  particular  suit. 

There  has  been  no  successor  appointed  to  fill  the  vacancy  created 
by  your  resignation,  is  that  correct? 

Judge  Crowe.  That  is  correct,  and  one  is  very  badly  needed. 
Senator  Allex.  You  say  the  other  judge  does  not  try  civil  cases? 
Judge  Crowe.  He  has  not  been  trying  civil  cases,  no,  sir. 
Senator  Allex.  Does  this  big  backlog  of  criminal  and  civil  cases 
cause  considerable  chaos  in  judicial  circles? 

Judge  Crowe.  Yes ;  it  does.  I  was  talking  to  the  clerk  of  the  court  a 
few  days  ago.  They  wanted  me  to  come  back  if  I  could  and  sit  as 
specialjudge.  Circumstances  are  not  right  for  that,  and  they  had  six 
jury  cases  set  for  trial.  One  of  them  was  a  very  bad  murder  case. 
Unfortunately,  the  sitting  judge  could  not  get  back  to  those  trials 
because  of  his  illness.  Some  of  those  cases  might  be  thrown  out  because 
of  the  Speedy  Trial  Act. 

Senator  Allex.  What  would  happen  to  the  courts  in  the  event  that 
this  treaty  should  be  entered  into  and  approved?  Would  it  be  wiped 
out  ? 

Judge  Crowe.  It  would  be  wiped  out,  and  the  rights  of  the  people 
who  live  in  the  Canal  Zone  would  suffer  greatly  because  they  would 
be  thrown  under  the  Panamanian  jurisdiction  which  I  have  described. 
Senator  Allex.  They  would  also  be  left  to  Dictator  Torrijos'  feel- 
ings of  mercy,  would  they  not  ? 
Judge  Crowe.  Exactly.  . 

Senator  Allex.  Do  vou  not  feel  that  the  rights  of  the  civilians, 
then,  should  be  considered? 
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Judge  Crowe.  I  think  they  should,  indeed.  As  we  mentioned  this 
morning,  a  poll  showed  that  62  percent  of  the  people  said  that  they  were 
going  to  leave  there  in  the  event  of  any  change.  That  might  mean  that 
more  will  leave.  Of  course,  if  the  United  States  needs  the  canal,  which 
I  think  it  does  very  much  for  defense  purposes  and  I  think  that  this  oil 
situation  is  going  to  develop  so  that  it  will  be  very  necessary  there, 
then  I  do  not  believe  this  treaty  should  give  the  Canal  Zone  to  the 
Panamanians. 

I  was  listening  to  Ralph  Nader  on  the  TV  the  day  before  yesterday, 
and  I  have  listened  to  others  who  have  said  that  the  west  coast  does  not 
have  refineries  that  can  refine  this  oil.  It  will  have  to  go  to  the  east  coast 
to  be  refined.  I  think  that  there  is  going  to  be  a  great  stream  of  tank- 
ers flowing  through  the  canal  to  furnish  this  oil  to  the  American 
taxpayers. 

Senator  Allex.  Do  you  think  that  there  is  any  connection  between 
the  pendency  of  the  negotiations  and  the  failure  to  fill  the  vacancy 
on  the  court  ? 

Judge  Crowe.  Yes,  sir.  This  is  a  personal  opinion.  I  feel  that  in  the 
event  that  a  man  is  appointed  down  there  for  an  8-year  term,  the  Pan- 
amanian people  might  leap  upon  it  and  charge  that  it  is  an  indication 
of  insincerity  on  the  part  of  the  United  States. 

Senator  Allex.  It  seems  to  me  that  an  effort  on  the  part  of  the 
Government  would  show  that  the  canal  is  not  capable  of  being  de- 
fended in  the  first  place,  and  in  the  second  place,  that  the  treaty  is  sure 
to  be  agreed  upon  and  approved,  and  therefore  there  is  no  need  to 
carry  on  with  the  normal  functions  of  government  there. 

Judge  Crowe.  That  is  the  way  it  appears  to  me. 

Senator  Allex.  In  other  words,  they  are  abandoning  the  area  at 
least  so  far  as  future  consideration  of  the  needs  of  U.S.  citizens  may  be 
concerned. 

Judge  Crowe.  That  is  the  way  it  appears  to  me.  Thousands  of  Amer- 
ican citizens — and  not  only  American  citizens,  but  Panamanians  who 
live  in  the  Canal  Zone — that  have  their  causes  before  the  court  down 
there  cannot  get  them  tried. 

Senator  Allex.  They  would  no  longer  have  the  protection  of  our 
Constitution  and  our  Bill  of  Rights,  but  would  be  subjected  to  what- 
ever government,  whatever  despotic  government,  is  in  place  in 
Panama. 

Judge  Crowe.  Exactly.  Our  court,  as  you  know,  is  a  part  of  the  Fed- 
eral system. 

Senator  Allex.  Yes,  sir. 

Judge  Crowe.  Therefore,  people  who  feel  aggrieved  by  the  decision 
of  the  district  court  have  the  right  of  appeal  to  the  fifth  circuit  sitting 
in  Xew  Orleans,  and  of  course  ultimately  to  the  Supreme  Court  of 
the  United  States  in  the  event  that  the  certiorari  is  permitted. 

SEA    LEVEL    CANAL 

Senator  Allex.  One  suggestion  of  a  way  to  solve  the  problem  was 
made  by  a  witness  this  moniing.  I  believe  you  heard  his  testimony. 

That  suggestion  was  not  only  to  give  the  present  canal  to  Panama, 
but  to  enable  them,  with  the  backing  of  the  U.S.  Treasury,  to  build 
a  sea  level  canal  there  and  give  that  to  them,  also. 
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Judge  Crowe.  I  think  that  Panama  would  be  opposed  to  building 
a  sea  level  canal  in  the  Darien  area  because  the  plan  to  build  a  sea 
level  canal,  as  the  Senator  said  this  morning,  would  only  take  a  short 
time  to  do.  They  were  talking  about  building  it  with  nuclear  weapons. 
The  people  are  definitely  afraid  of  fallout  and  the  problems  that  may 
arise  there.  They  are  also  afraid  of  the  ecological  change. 

They  also  are  afraid  that  a  sea  level  canal  that  was  built  in  what  they 
call  the  Darien  area,  which  is  the  jungle  strip  between  the  present 
canal  and  Colombia,  would  be  away  from  their  populated  area  and 
would  cause  the  death  of  their  terminal  cities.  Panama  City  has  about 
700,000  people  living  there,  with  a  great  many  merchants.  Cristobal  on 
the  other  end  has  the  same  thing,  and  they  profit  greatly  from  the  flow 
of  commerce  through  the  present  canal. 

Senator  Allex.  What  about  the  influence  of  the  international  banks 
in  the  controversy  ? 

Judge  Crowe.  I  think  that  the  international  banks  are  for  the  trans- 
fer of  the  Canal  Zone  to  Panama,  because  Panama  is  heavily  obligated. 

Also,  I  think  that  these  people  that  I  referred  to — the  220  people 
who  were  members  of  this  organization  who  have  businesses  in 
Panama — feel  that  there  is  a  possibility  that  because  of  this  cohesion 
in  Latin  America  between  the  Latin  American  people  in  support  of  the 
Panamanian  position  that  their  interests  will  suffer.  They  feel  that 
there  might  be  expropriations  and  they  might  be  kicked  out  of  these 
countries  and  their  institutions  taken  over. 

That  is  the  reason  that  I  think  they  have  joined  in.  I  think  that  the 
Department  of  State  is  largely  motivated  by  their  position. 

Senator  Allex.  If  the  treaty  went  through,  then,  Panama  would 
have  the  revenue  to  pay  off  the  big  banks,  would  they  not  ? 

Judge  Crowe.  They  would,  particularly  with  the  money  that  they 
are  demanding.  They  are  demanding  $1,300  million  a  year  to  be  paid 
by  us  just  for  defending  the  canal  and  keeping  it  neutral. 

Senator  Allex.  Is  public  opinion  in  Panama  all  one  sided  on  want- 
ing this  new  treaty  to  be  executed? 

Judge  Crowe.  Oh,  no.  There  are  many  people  there  who  would  like 
to  have  the  United  States  continue  just  like  it  is.  Of  course,  the  thou- 
sands of  employees  who  are  working  in  the  Canal  Zone  receive  the 
benefit  of  the  minimum  wage  of  the  United  States.  They  want  their 
jobs  and  they  want  to  stay  there.  They  receive  good  salaries  and  that 
money  is  spent  in  Panama.  The  American  colony  there  as  well  as  the 
military  with  their  good  salaries  spend  a  great  deal  of  money  in 
Panama. 

Therefore,  from  a  standpoint  of  wanting  the  commerce,  the  mer- 
chants are  very  much  of  the  opinion  that  they  would  like  to  have  the 
United  States  there. 

They  are  afraid  to  say  so,  because  they  have  a  controlled  press  and 
they  have  a  dictator  there  who  might  make  it  very  difficult  for  them. 
Privately,  though,  the  intelligent  Panamanians  will  tell  you  that  they 
would  like  to  have  the  United  States  stay  there. 

There  are  a  number  of  people  who  do  not  have  any  money.  The  poor 
people,  who  are  motivated  by  the  present  dictatorship  and  who  will 
come  in  and  give  voice  to  the  demand  for  the  canal  emotionally,  they 
do  this  because  they  are  have-nots  and  they  figure  they  might  have 
something. 
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I  want  to  touch  on  something  right  there,  and  that  is  the  question 
of  this  fence  which  Senator  Hatch  mentioned  this  morning.  The  fence 
that  was  so  much  in  the  press  and  created  such  a  big  issue  was  a  very 
short  little  thing.  It  extended  from  what  they  call  "J  Street,"  down  to 
the  Quarry  Heights  military  encampment.  This  is  less  than  a  mile. 

As  you  know,  the  division  is  50  miles  long.  Therefore,  it  was  just 
a  little  thing  that  would  have  very  little  effect  on  anything.  It  was 
for  a  police  control  plan  near  the  big  school — there  is  a  normal  school, 
and  a  lot  of  students  came  over  and  caused  difficulties.  That  was  the 
reason  that  Governor  Potter  erected  it.  It  was  erected  by  Governor 
William  Potter,  who  was  one  of  the  predecessors  of  present  Governor 
Parfitt.  He  decided  to  erect  it  just  for  protection  in  that  area. 

However,  it  was  merely  symbolic,  because  the  Canal  Zone  was  not 
fenced  off  at  all.  The  flow  of  people  back  and  forth  has  continued  un- 
limited throughout  the  years.  President  Lakas,  the  present  President 
of  Panama  made  a  statement  to  Mr.  Buckley — William  Buckley — 
who  came  down  there  and  made  a  TV  program. 

He  said,  "When  I  was  a  boy  I  used  to  be  able  to  go  over  and  look 
at  the  canal  freely.  Now  I  can't  go  over  there  because  of  the  fence." 

That  was  absolutely  ridiculous,  because  anybody  can  drive  in  and 
out  of  the  Canal  Zone.  There  is  no  customs.  There  is  nobody  to  stop 
you.  It  is  a  free  flow. 

Senator  Allen.  Thank  you  very  much,  Judge  Crowe. 

Judge  Crowe.  It  was  a  pleasure.  Thank  you,  gentlemen,  for  your 
attention. 

Senator  Allex.  Admiral  Thomas  H.  Moorer,  please  ? 

Admiral  Moorer,  we  are  delighted  to  have  you  come  before  the  sub- 
committee and  give  us  the  benefit  of  your  views.  We  are  proud  of  you, 
and  I  am  proud  of  you  as  a  fellow  Alabamian.  I  am  proud  of  you  as  a 
great  patriot  and  as  a  former  Chief  of  the  Joint  Chiefs  of  Staff.  You 
are  a  great  military  leader  and  a  fine  American  citizen. 

We  are  certainly  delighted  and  honored  to  have  you  come  and 
testify. 

TESTIMONY  OF  ADM.  THOMAS  H.  MOORER,  U.S.  NAVY,  RETIRED, 
FORMER  CHAIRMAN,  JOINT  CHIEFS  OF  STAFF 

Admiral  Moorer.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee  on 
the  Separation  of  Powers,  I  am  honored  to  be  here  as  a  witness  since  I 
have  such  a  deep  interest  in  the  subject  which  you  have  under  consid- 
eration. I  sincerely  hope  that  my  testimony  will  prove  helpful  in  these 
hearings  regarding  the  U.S.  Canal  Zone  and  the  Panama  Canal. 

My  military7  experience  during  the  last  12  years  of  active  duty,  from 
1962  to  1974,  offered  me  some  extraordinary  and  unique  opportunities 
to  assess  the  importance  of  the  Panama  Canal  to  the  United  States,  as 
well  as  its  value  to  our  allies  and  friends  and,  indeed,  to  all  maritime 
nations. 

My  evaluation  of  this  waterway  as  an  invaluable  possession  of  the 
United  States  was  intensified  in  1962.  At  that  time  I  was  Commander, 
7th  Fleet  operating  in  the  Western  Pacific.  Frequently  my  fleet's  capa- 
bilities depended  on  the  prompt  arrival  of  supplies  from  the  Atlantic 
seaboard,  supplies  loaded  aboard  ships  which  were  utilizing  the 
Panama  Canal. 
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From  the  7th  Fleet  I  went  to  Commander  in  Chief,  Pacific ;  from 
there  to  Commander  in  Chief,  Atlantic  and  NATO's  Supreme  Allied 
Commander,  Atlantic;  from  there  to  Chief  of  Naval  Operations  and 
from  there  to  Chairman  of  the  Joint  Chiefs  of  Staff.  Each  of  these 
commands  provided  unique  opportunities,  and  sometimes  urgent  rea- 
sons, to  evaluate  the  Panama  Canal.  I  saw  this  strategic  waterway 
from  many  vantage  points  and  under  stressful  circumstances. 

As  Commander  in  Chief,  Pacific,  I  recall  in  some  detail  the  Tonkin 
Gulf  era  of  1964.  During  that  period  I  saw  the  Panama  Canal  as  a 
conduit  for  rapid  reinforcement  from  the  Atlantic  Fleet  should  the 
naval  forces  of  the  Soviet  Union  or  mainland  China  become  involved 
in  the  Vietnamese  war.  The  U.S.  high  command  was  never  sure  during 
those  early  phases  of  the  war  of  the  intentions  of  either  the  Soviet  Un- 
ion or  mainland  China.  We  knew  they  had  the  naval  and  air  capabilities 
to  make  trouble  and  therefore  we  had  to  draw  up  contingency  plans  for 
such  eventualities.  Later,  in  order  to  equalize  the  wartime  exposure  and 
hardship  throughout  the  entire  Navy,  large  numbers  of  Atlantic  Fleet 
units  were  continuously  rotated  through  the  canal  to  the  combat  theater 
in  the  South  Pacific.  In  addition,  as  the  Pacific  Fleet  Commander,  I 
looked  to  the  Atlantic  side  for  rapid  logistics  support.  The  U.S.  Army, 
the  U.S.  Air  Force,  the  U.S.  Marine  Corps,  and  the  US.  Navy  all  re- 
quired a  continuous  and  heavy  flow  of  logistic  support ;  such  necessi- 
ties as  fuel,  ammunition,  spare  parts,  and  food.  Our  allies  fighting  with 
us  in  Vietnam  also  required  considerable  support  from  the  United 
States. 

If  the  Panama  Canal  had  not  been  open  and  available,  the  war  in 
Vietnam  would  have  been  much  more  difficult  and  costly  to  conduct. 
This  conclusion  is  also  true  for  the  war  in  Korea. 

To  give  you  some  idea  of  the  magnitude  of  Panama  Canal  usage 
and  its  relationship  to  the  war  effort,  in  1963  there  was  a  total  of  300 
U.S.  Government  transits  through  the  Panama  Canal.  As  the  war 
in  Vietnam  escalated,  the  number  of  Government  ships  transiting  by 
1966  had  almost  doubled.  The  records  show  for  that  year — 1966 — a 
total  of  591  Government  ships  transited  the  canal.  In  1968  we  saw  a 
peak  of  1,504  Government  ships  coming  through  the  canal.  Most  of 
these  ships  were  carrying  critically  needed  logistics  support  to  the 
forces  operating  under  my  command. 

As  Commander  in  Chief,  Atlantic,  and  NATO's  Supreme  Allied 
Commander,  I  saw  the  situation  at  Panama  in  another  perspective. 
That  was  for  the  period  1965  to  1967.  The  war  in  Vietnam  was  still 
expanding,  but  now  I  was  looking  at  the  canal  not  only  as  a  means 
of  sending  support  to  the  Commander  in  Chief,  Pacific,  but  also  from 
the  Atlantic  perspective.  I  saw  the  possible  need  to  reverse  the  flow 
of  ships  through  the  canal,  particularly  if  the  situation  deteriorated 
in  the  Middle  East  or  in  the  Caribbean  during  those  volatile  months 
of  tension  and  conflict  in  both  those  areas. 

Both  in  our  U.S.  planning  and  in  our  NATO  planning  we  en- 
visioned contingencies  calling  for  reinforcements  from  the  Pacific 
Ocean  areas.  We  envisioned  the  need  for  combatant  tonnage.  Army 
and  Marine  divisions,  and  particularly  we  saw  the  need  for  amphibious 
lift  to  be  transferred  from  the  Pacific  to  the  Atlantic. 

As  Chief  of  Naval  Operations  I  had  to  look  at  the  Panama  (  anal 
as  an  essential  means  of  equalizing  the  strength  and  providing  the 
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balance  between  the  Atlantic  and  Pacific  Fleets.  The  canal  made  it 
possible  to  pre-position  certain  types  and  tonnage,  but  always  with 
the  knowledge  that  the  balance  could  be  shifted  to  meet  unforeseen  sit- 
uations. The  Panama  Canal  gives  the  naval  planner  much  flexibility 
and  versatility  that  he  would  be  deprived  of  without  it.  In  effect,  it 
permits  using  a  one-ocean  navy  in  two  oceans. 

As  Chairman  of  the  Joints  Chiefs  of  Staff  I  became  even  more  sen- 
sitive to  the  strategic  value  of  this  U.S.  canal  as  a  means  of  protecting 
the  security  of  the  United  States.  My  job  as  Chairman  involved  all 
of  the  Armed  Forces  of  the  United  States — their  collective  require- 
ments— and  I  was  primarily  responsible  to  the  President  for  their 
ability  to  carry  out  their  roles  and  missions  as  assigned  by  the  Con- 
gress. Any  commander  acting  in  that  capacity  will  immediately  per- 
ceive that  it  is  vital  to  U.S.  interests  to  retain  complete  ownership  and 
control  of  the  Panama  Canal. 

It  was  at  this  juncture  of  my  command  responsibility,  which  was 
at  the  end  of  my  active  duty,  that  I  became  concerned  about  the  pro- 
posals to  surrender  the  Panama  Canal  to  a  leftist-oriented  govern- 
ment allied  with  Cuba.  There  existed  the  potential  danger  for  giving 
this  U.S.  advantage  to  a  man  who  might  allow  or  might  be  persuaded 
that  it  was  in  his  best  interest  to  permit  Soviet  power  and  influence 
to  prevail  by  proxy  over  the  canal,  in  much  the  same  manner  as  hap- 
pened in  Cuba.  I  was  convinced  as  Chairman  of  the  Joint  Chiefs  of 
Staff — and  I  remain  convinced  today — that  if  the  Soviet  Union  ever 
gained  even  proxy  sovereignty  and  control  over  the  U.S.  Canal  Zone 
and  canal  through  Cuba,  U.S.  security  as  well  as  U.S.  prosperity 
would  be  placed  in  serious  jeopardy. 

The  United  States  would  be  placed  in  jeopardy  because  interocean 
mobility  would  be  threatened.  The  mobility  of  allied  commercial 
shipping  and  naval  forces  would  face  the  same  threat.  The  economic 
lifelines  of  the  entire  Western  Hemisphere  would  be  needlessly 
jeopardized,  and  the  point  is :  There  is  no  point  in  surrendering  this 
vital  interest.  I  have  yet  to  see  any  solid  justification  advanced  as  to 
why  the  United  States  should  willingly  sacrifice  the  strategic  ad- 
vantages afforded  to  us  by  our  possession  of  the  Panama  Canal. 

Also,  by  relinquishing  control  of  the  Canal  Zone  and  the  canal,  we 
would  force  all  those  nations  who  depend  on  our  power  and  leader- 
ship to  accommodate  to  the  adverse  implications  of  such  action  on 
our  part.  The  Canal  Zone  could  become  the  satellite  base  of  an  ad- 
versary, and  the  advocates  of  giveaway  do  not  appear  to  take  this 
factor  into  account. 

I  might  expand  on  that  point  to  a  degree — that  is,  the  need  for 
the  Panama  Canal.  The  Panama  Canal  is  one  of  the  four  maritime 
gateways  of  the  world.  The  four  gateways  are  the  Molucca  Straits, 
the  Suez  Canal,  the  Straits  of  Gibraltar,  and  the  Panama  Canal. 

In  addition  to  that,  we  have  the  situation  today  where  we  are  heav- 
ily dependent  upon  Middle  East  oil.  Middle  East  oil  constitutes  a 
large  part  of  our  imports.  Although  it  is  perhaps  not  generally  known, 
we  are  now  importing  about  50  percent  of  the  oil  consumed  in  the 
United  States.  The  so-called  VL-OC's,  the  very  large  commercial 
carriers,  must  come  around  South  Africa. 

In  just  5  years  the  U.S.  strategic  position  in  Africa  has  signifi- 
cantly deteriorated.  There  was  a  time.  Mr.  Chairman,  about  5  vears 
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ago  when  we  could  cover  an  oil  convoy  from  the  Persian  Gulf  or  the 
Arabian  Sea  to  either  Western  Europe  or  the  Western  Atlantic  and 
use  nothing  but  Portugese  airfields,  all  of  which  were  readily  avail- 
able to  the  United  States.  All  of  these  airfields  are  gone.  The  Soviets 
are  in  every  one  of  them.  They  are  in  Angola,  as  you  know,  by  virtue 
of  using  the  Cubans  to  get  there. 

Were  the  sealanes  interdicted,  then  you  would  see  a  heavy,  heavy 
demand  on  the  Panama  Canal  for  the  transport  of  those  critical  ma- 
terials which  normally  come  around  that  Cape. 

I  think  that  the  developments  in  Africa  in  the  last  5  years  have  a 
very  serious  impact.  To  me,  they  certainly  seem  to  make  the  Panama 
Canal  a  more  valuable  strategic  resource  than  they  have  been  in  the 
past. 

For  the  foregoing  reasons  and  others  not  listed,  I  cosigned  with 
three  former  Chiefs  of  Naval  Operations  a  letter  to  President  Carter. 
The  key  message  in  that  letter  was  this : 

Under  the  control  of  a  potential  adversary  the  Panama  Canal  would  become 
an  immediate  crucial  problem  and  prove  a  serious  weakness  in  the  overall  U.S. 
defense  with  enormous  potential  consequences  for  evil. 

The  military  and  commercial  considerations  are  obvious. 

Although  the  large  aircraft  carriers  and  large  supertankers  cannot 
use  the  canal,  i)7  percent  of  the  world's  commercial  and  naval  fleets 
can  use  the  canal  as  it  is.  The  canal,  of  course,  always  needs  repair  and 
certainly  modernization  from  time  to  time. 

About  two-thirds  of  all  the  current  canal  traffic  is  bound  to  or  from 
U.S.  ports.  When  ships  round  the  Horn  instead  of  going  through  the 
canal,  they  must  travel  about  8,000  extra  miles,  have  8,000  extra  miles 
of  wear  and  tear,  need  8,000  extra  miles  of  fuel.  On  an  average  it  takes 
SI  extra  days  to  round  the  Horn.  I  have  seen  an  estimate  which  indi- 
cates that  it  would  cost  the  Navy  in  excess  of  $30  million  annually  just 
because  of  the  difference  in  the  fuel  cost  of  coming  through  the  canal 
and  going  around  the  Horn. 

There  is  another  interesting  aspect  of  this  that  Judge  Crowe  made 
reference  to.  I  do  not  think  this  is  really  understood  by  many.  It  is 
very  expensive  to  transport  the  oil  from  the  Middle  East  to  the  United 
States.  It  is  very  expensive.  It  is  a  long  way. 

If,  as  it  now  appears  necessary,  the  oil  from  Alaska  must  be  shipped 
from  Valdez  to  either  the  gulf  coast  or  the  east  coast  of  the  United 
States  where  a  large  number  of  the  refineries  are,  of  course  we  will 
have  to  use  the  canal.  This  would  mean  that  there  would  be  something 
like  20  cents  a  barrel  less  in  the  overall  transportation  costs  of  the  oil 
brought  from  Alaska  to  the  east  coast,  as  opposed  to  bringing  it  from 
the  Persian  ( Julf  to  the  east  coast. 

In  short,  if  we  are  denied  use  of  the  canal,  we  would  have  to  build 
a  much  larger  Navy,  much  larger  storage  and  harbor  facilities  on  both 
the  east  and  west  coasts  of  the  United  States,  and  provide  more  mer- 
chant ships  as  well  as  escorts. 

Surrender  of  U.S.  sovereignty  over  the  Canal  Zone  would  inevitably 
lead  to  the  transformation  of  the  entile  friendly  character  of  the 
Caribbean  and  the  Gulf  of  Mexico.  Everything  would  depend  on  the 
attitude  of  those  who  held  sovereignty  and  ownership. 

Mr.  Chairman,  there  are  those  who  say  that  the  fact  that  a  great 
big  country  like  the  United  States  dominates  the  small  countries  like 
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Panama  is  looked  on  with  disfavor  by  many  of  the  other  countries  in 
this  hemisphere.  I  do  not  believe  that.  I  think  that  there  may  be  a  few 
who  have  expressed  this  feeling,  such  as  Venezuela,  Costa  Kica,  per- 
haps Mexico  and  Colombia,  but  on  balance,  in  my  view,  I  feel  that 
these  nations  recognize  that  the  stability  and  security  and  the  fairness 
and  objectivity  and  the  efficiency  provided  by  the  United  States  in  the 
Panama  Canal  is  significant  to  their  interests.  They  do  not  have  con- 
fidence that  this  would  continue  in  the  event  that  the  situation  was 
changed. 

I  might  say  that  in  military  affairs  there  is  no  substitute  for  owner- 
ship of  the  territory  and  the  ability  to  control  or  to  deny  the  waters  and 
the  airspace. 

After  having  lived  through  three  decades  of  conflict  I  do  not  be- 
lieve it  takes  much  imagination  to  envision  some  of  the  pitfalls  we 
might  face  in  turning  the  U.S.  Canal  Zone  and  the  canal  over  to  any 
government  that  might  see  fit  to  deny  its  use  or  use  it  against  us. 

Mr.  Chairman.  I  would  like  to  include  in  the  record  the  letter  signed 
by  the  four  Chiefs  of  Naval  Operations,  including  myself  as  part  of 
my  statement. 

Senator  Allen.  "Without  objection,  it  will  be  included  in  the  record. 
[The    aforementioned    letter   was   subsequently    supplied    for   the 
record :] 

June  6,  1977. 
The  President, 
The  White  House, 
Washington,  D.C. 

Dear  Mr.  President  :  As  former  Chiefs  of  Naval  Operations,  fleet  commanders 
and  Naval  Advisers  to  previous  Presidents,  we  believe  we  have  an  obligation  to 
you  and  the  nation  to  offer  our  combined  judgment  on  the  strategic  value  of  the 
Panama  Canal  to  the  United  States. 

Contrary  to  what  we  read  about  the  declining  strategic  and  economic  value  of 
the  Canal,  the  truth  is  that  this  inter-oceanic  waterway  is  as  important,  if  not 
more  so,  to  the  United  States  than  ever.  The  Panama  (/anal  enables  the  United 
States  to  transfer  its  naval  forces  and  commercial  units  from  ocean  to  ocean  as 
the  need  arises.  This  capability  is  increasingly  important  now  in  view  of  the 
reduced  size  of  the  U.S.  Atlantic  and  Pacific  fleets. 

We  recognize  that  the  Navy's  largest  aircraft  carriers  and  some  of  the  world's 
super-tankers  are  too  wide  to  transit  the  Canal  as  it  exists  today.  The  super- 
tankers represent  but  a  small  percentage  of  the  world's  commercial  fleets.  From 
a  strategic  viewpoint,  the  Navy's  largest  carriers  can  be  wisely  positioned  as 
pressures  and  tensions  build  in  any  kind  of  a  short-range,  limited  situation. 
Meanwhile,  the  hundreds  of  combatants,  from  submarines  to  cruisers,  can  be 
funne'ed  through  the  transit  as  can  the  vital  fleet  train  needed  to  sustain  the 
combatants.  In  the  years  ahead  as  carriers  become  smaller  or  as  the  Canal  is 
modernized,  this  problem  will  no  longer  exist. 

Our  experience  has  been  that  as  each  crisis  developed  during  our  active 
service — World  War  II,  Korea.  Vietnam  and  the  Cuban  missile  crisis — the  value 
of  the  Canal  was  forcefully  emphasized  by  emergency  transits  of  our  naval  units 
and  massive  logistic  support  for  the  Armed  Forces.  The  Canal  provided  opera- 
tional flexibility  and  rapid  mobility.  In  addition,  there  are  the  psychological 
advantages  of  this  power  potential.  As  Commander-in-Chief,  you  will  tind  the 
ownership  and  sovereign  control  of  the  Canal  indisi>ensable  during  periods  of 
tension  and  conflict. 

As  long  as  most  of  the  world's  combatant  and  commercial  tonnage  can  transit 
through  the  Canal,  it  offers  inestimable  strategic  advantages  to  the  United 
States,  giving  us  maximum  strength  at  minimum  cost.  Moreover,  sovereignty 
and  jurisdiction  over  the  Canal  Zone  and  Canal  offer  the  opportunity  to  use  the 
waterway  or  to  deny  its  use  to  others  in  wartime.  This  authority  was  especially 
helpful  during  World  War  11  and  also  Vietnam.  Under  the  control  of  a  potential 
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adversary,  the  Panama  Canal  would  become  an  immediate  crucial  problem  and 
prove  a  serious  weakness  in  the  over-all  U.S.  defense  capability,  with  enormous 
potential  consequences  for  evil. 

Mr.  President,  you  have  become  our  leader  at  a  time  when  the  adequacy  of  our 
naval  capabilities  is  being  seriously  challenged.  The  existing  maritime  threat  to 
us  is  compounded  by  the  possibility  that  the  Canal  under  Panamanian  sovereignty 
could  be  neutralized  or  lost,  depending  on  that  government's  relationship  with 
other  nations.  We  note  that  the  present  Panamanian  government  has  close  ties 
with  the  present  Cuban  government  which  in  turn  is  closely  tied  to  the  Soviet 
Union.  Loss  of  the  Panama  Canal,  which  would  be  a  serious  set-back  in  war, 
would  contribute  to  the  encirclement  of  the  U.S.  by  hostile  naval  forces,  and 
threaten  our  ability  to  survive. 

For  meeting  the  current  situation,  you  have  the  well-known  precedent  of 
former  distinguished  Secretary  of  State  (later  Chief  Justice)  Charles  Evans 
Hughes,  who,  when  faced  with  a  comparable  situation  in  1923,  declared  to  the 
Panamanian  government  that  it  was  an  "absolute  futility"  for  it  "to  expect  an 
American  administration,  no  matter  what  it  was,  any  President  or  any  Secretary 
of  State,  ever  to  surrender  any  part  of  (the)  rights  which  the  United  States  had 
acquired  under  the  Treaty  of  1903,"  (Ho.  Doc.  No.  474.  89th  Congress,  p.  134). 

We  recognize  that  a  certain  amount  of  social  unrest  is  generated  by  the  con- 
trast in  living  standards  between  Zonians  and  Panamanians  living  nearby. 
Bilateral  programs  are  recommended  to  upgrade  Panamanian  boundary  areas. 
Canal  modernization,  once  U.S.  sovereignty  is  guaranteed,  might  benefit  the 
entire  Panamanian  economy,  and  especially  those  areas  near  the  U.S.  Zone. 

The  Panama  Canal  represents  a  vital  portion  of  our  U.S.  naval  and  maritime 
assets,  all  of  which  are  absolutely  essential  for  free  world  security.  It  is  our 
considered  individual  and  combined  judgment  that  you  should  instruct  our 
negotiators  to  retain  full  sovereign  control  for  the  United  States  over  both  the 
Panama  Canal  and  its  protective  frame,  the  U.S.  Canal  Zone  as  provided  in  the 
existing  treaty. 

Very  respectfully, 

Robert  B.  Carney. 
Arleigh  A.  Burke. 
George  Anderson. 
Thomas  H.  Moorer. 

Admiral  Moorer.  Regarding  the  question  of  sovereignty,  ownership, 
and  control  of  the  U.S.  Canal  Zone  and  the  canal,  I  am  not  a  lawyer, 
but  I  am  satisfied  with  the  Supreme  Court's  decision  of  1907  in  the 
famous  Wilson  v.  Shaw  case  that  the  United  States  does  have  legal 
sovereignty  and  ownership  for  the  purposes  enumerated  in  the  treaty 
of  1903.  Judge  Crowe  described  that  much  better  than  I. 

This  ruling,  I  think,  was  reaffirmed  by  a  lower  court  as  recently  as 
1972.  Also,  our  Constitution  states  in  article  IV,  section  3,  clause  2, 
that  only  Congress  has  the  authority  to  dispose  of  U.S.  territory  and 
other  property  of  the  United  States. 

The  language  in  the  Supreme  Court's  decision  of  1907  is  quite  pre- 
cise. It  is  not  ambiguous.  So  is  the  language  in  our  Constitution.  Since 
the  Supreme  Court's  decision  of  1907  still  stands — it  has  never  been 
overruled — and  since  the  Constitution,  in  my  opinion,  is  still  the  best 
governing  document  in  existence,  I  can  only  conclude  that  we  would 
be  well  advised  to  abide  by  these  documents  in  our  negotiations  with 
other  countries. 

Thank  you.  Mr.  Chairman. 

Senator  Allen.  Admiral  Moorer,  thank  you  for  your  very  fine  state- 
ment. I  must  say  that  you  do  not  leave  much  unsaid  in  opposition  to 
the  giveaway  of  the  Panama  Canal.  You  leave  very  little  that  can  be 
said  by  those  who  favor  giving  away  the  canal.  Your  logic  is  unanswer- 
able and  certainly  unassailable.  As  you  pointed  out,  the  experience 
that  you  have  had  in  the  Navy,  and  all  the  way  up  the  ladder  to  the 
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very  highest  rank  in  the  Navy — from  Commander  of  the  Pacific  Fleet 
and  the  Atlantic  Fleet  and  the  Supreme  Allied  XATO  Commander  and 
the  Chief  of  Naval  Operations  and  the  Chairman  of  the  Joint  Chiefs — 
in  all  of  these  capacities  you  saw  the  great  value  and  necessity  of  our 
ownership  and  control  of  the  canal. 

Admiral  Moorer.  Yes,  sir.  Absolutely. 

Senator  Allex.  I  do  not  know  of  anybody  in  the  entire  country  that 
is  better  qualified  to  speak  on  the  value  of  the  Panama  Canal  to  the 
American  people  than  you.  I  think  that  you  have  made  a  fine  statement. 

You  pointed  out  the  danger  of  the  Panama  Canal  falling  into  the 
hands  of  our  adversaries.  I  have  in  mind  that  you  feel  that  there  is 
an  excellent  chance  that  it  would  fall  under  Communist  domination, 
greatly  to  our  detriment.  I  agree  with  you  that  very  little  has  been 
brought  forward  to  show  the  necessity  of  doing  this. 

Why  give  the  canal  away  \  The  postulated  necessity  for  that  is  some- 
thing you  cannot  understand,  and  something  we  cannot  understand.  I 
feel  that  you  have  made  a  fine  statement  not  only  on  the  question  of 
the  provisions  of  the  Constitution  on  the  disposal  of  American  prop- 
erty, but  of  the  tremendous  value  from  a  national  security  standpoint 
of  the  Panama  Canal.  Certainly  it  seems  to  be  a  great  folly  on  our  part 
to  even  consider  doing  this,  but  certainly  we  feel  that  not  only  the 
Senate  should  pass  on  this  question,  but  if  a  treaty  is  agreed  upon  we 
further  believe  that  the  Constitution  should  be  followed  in  the  matter 
of  the  disposition  of  American  property. 

This  disposition  would  require  statutory  action  by  both  Houses  of 
Congress.  I  certainly  agree  with  your  analysis  and  feel  that  your  testi- 
mony makes  a  valuable  contribution  to  the  solution  of  the  problem  and 
the  direction  that  we  should  take.  I  think  you  have  performed  a  service 
to  the  committee  and  to  your  country,  which  has  been  your  way  of  life 
all  of  your  life. 

We  appreciate  it. 

Admiral  Moorer.  Thank  you,  Mr.  Chairman.  I  would  like  to  say 
that  during  the  Cuban  crisis  and  immediately  thereafter  I  made  a 
speech  wherein — everybody  was  quite  excited  about  Russian  missiles 
in  Cuba.  It  really  did  not  concern  me.  because  you  could  deploy  a  sub- 
marine and  do  the  same  thing. 

I  said  at  the  time  that  it  would  be  far  better  to  have  an  agreement 
with  the  Russians  to  leave  the  missiles  and  take  the  Russians  out. 

TVho  would  have  thought  at  that  time  that  we  would  have  12,000 
Cubans  by  proxy  in  Angola  \  Anyone  in  this  country  who  thinks  that 
Soviet  Russia  is  not  staring  down  the  throat  of  the  Panama  Canal 
is  very  naive,  and  I  think  it  says  something  to  note  that  the  Soviets 
understand  the  importance  of  the  Panama  Canal  apparently  far  more 
than  many  in  our  own  country. 

Senator  Allex.  You  are  certainly  correct. 

Admiral  Moorer.  I  think  you  and  I.  as  Alabamians.  can  take  pride 
in  the  work  of  Senator  John  P.  Morgan  in  pushing  for  a  canal,  because 
he  favored  the  Xicaraguan  route  and  almost  won  out  there  in  the 
Senate.  The  Panama  route  was  decided  on,  so  he  switched  to  that,  as 
you  know.  He  has  been  called  "the  father  of  the  Panama  Canal." 

I  guess  we  wish  now  that  he  had  won  out  on  the  Xicaraguan  route, 
because  it  might  not  be  as  difficult  now.  I  recall  Senator  Morgan  with 
pride  when  we  talk  about  the  Panama  Canal. 
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Senator  Scott  ? 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

I  would  want  to  associate  myself,  Admiral,  with  the  comments  that 
have  been  made  by  our  distinguished  chairman.  I  am  glad  to  hear 
about  these  great  Alabamians,  because  I  just  do  not  feel  that  Virginia 
should  be  alone  in  forming  the  leadership  of  the  Nation. 

[Laughter.] 

Senator  Scott.  Admiral,  you  have  held  the  No.  1  military  position 
in  our  Nation.  You  held  the  very  top  post  by  being  Chairman  of  the 
Joint  Chiefs  of  Staff.  Even  though  tnat  is  a  military  position,  I  think 
that  as  Chairman  of  the  Joint  Chiefs  you  have  been  concerned  with 
maintaining  peace  in  the  world. 

In  a  position  such  as  that  you  would  be  concerned  with  political  as 
well  as  military  affairs.  Here  we  have  a  nation  of  roughly  1.6  million 
people,  compared  with  a  nation  of  something  close  to  215  million  peo- 
ple. We  hear  oftentimes  that  we  are  one  of  the  two  superpowers  in 
the  world,  and  the  world  looks  to  us  for  leadership. 

I  do  not  suggest  for  a  moment  that  because  of  our  size  we  take  ad- 
vantage of  any  small  nation  in  the  world.  However,  we  have  valid 
rights.  The  Panama  Canal  would  not  have  existed  without  the  United 
States.  It  could  not  have  been  maintained  through  the  years. 

Will  we  lose  our  influence  in  world  affairs  by  knuckling  under  to 
the  propaganda  that  is  coming  from  the  Panamanian  Government 
that  perhaps  is  coming — at  least  in  part — from  Communist  sources? 
If  we  give  away  this  canal,  what  effect — if  any — in  your  judgment 
would  it  have  upon  our  relationship  with  other  countries  of  the 
world  ? 

I  am  not  in  any  way  attempting  to  minimize  the  effect  that  the  loss 
of  the  canal  would  have,  but  over  and  above  what  effect  that  would 
have,  how  will  the  world  community  view  something  like  this  as  far 
as  our  leadership  in  the  world  is  concerned  ? 

Admiral  Moorer.  Senator  Scott,  I  do  not  think  there  is  any  ques- 
tion about  the  fact  that  the  perception  of  what  you  call  "the  world 
community,"  concerning  the  will  and  determination  and  strength  of 
the  United  States  would  be  significantly  lower. 

When  that  happens  they  tend  to  drift  over  to  those  who  have  in- 
terests different  from  those  of  the  United  States.  At  the  same  time, 
the  other  side  of  the  coin  is  that  the  perception  of  the  Soviet  Union  as 
to  what  stand  we  will  take  in  a  crisis  situation  will  be  such  as  to  tempt 
them  to  take  additional  steps  in  their  own  interest. 

As  a  matter  of  fact,  I  think  that  that  was  perhaps  one  of  the  most 
damaging  effects  of  the  Vietnamese  experience.  We  backed  away  there 
and  indicated  that  we  were  not  going  to  finish  what  Ave  started.  You 
also  have  the  Cuban  experiment  in  Angola,  and  so  on. 

I  have  been  very  concerned  about  this  for  the  last  4  or  5  years.  The 
worldwide  perception  that  we  have  permitted  to  develop  as  to  our 
will  and  determination  lias  been  demonstration  for  years  and  years 
and  years.  If  we  buckle  under  here  I  think,  as  I  said  earlier,  that  the 
remainder  of  the  South  American  countries  will  not  like  it.  It  will 
make  them  feel  uncertain.  They  will  look  to  more  instability. 

I  do  no  think  that  the  United  States  has  to  apologize  for  what  we 
have  done  worldwide.  We  have  given  more  of  our  blood  and  treasure 
than  any  nation  in  history.  The  record  speaks  for  itself.  Anyone  that 
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would  suggest  for  1  minute  that  we  are  engaged  in  some  kind  of  ag- 
gression or  stamping  down  of  a  small  undefended  country  is  just 
speaking  nonsense. 

In  my  view,  if  we  do  not  maintain  a  solid  position  with  respect  to 
the  Panama  Canal — and  other  areas  too,  for  that  matter — our  posi- 
tion vis-a-vis  the  other  nations  in  the  world  is  going  to  deteriorate 
further. 

Senator  Scott.  Did  I  understand  from  your  testimony  that  if  South 
Africa  or  the  nations  in  southern  Africa  should  fall  under  Communist 
influence  to  a  greater  extent  than  they  are  now  that  that  would  make 
the  canal  more  vital  than  it  is  today  ? 

Admiral  Moorer.  Exactly,  because  you  would  be  forced  then  to  at 
least  attempt  to  transport  oil  from  the  Persian  Gulf,  from  Indonesia, 
and  those  areas  as  well  as  from  Alaska,  and  perhaps  even  from  Cali- 
fornia, through  the  canal  to  most  of  our  refineries  which  are  either  in 
the  Gulf  States  of  Louisiana  and  Texas,  or  along  the  east  coast  of  the 
United  States. 

Senator  Scott.  Without  the  use  of  the  canal,  do  I  understand  also 
that  we  would  have  to  have  a  larger  fleet  to  maintain  the  effectiveness 
that  our  fleet  has  with  the  use  of  the  canal  ? 

Admiral  Moorer.  There  is  absolutely  no  question  about  that,  Senator 
Scott.  It  is  simply  a  time  and  distance  problem.  You  can  easily  com- 
pute that. 

Senator  Scott.  Did  I  also  understand  that  you  have  a  concern  about 
the  Communist  influence  in  connection  with  the  canal  that  if  trans- 
ferred to  the  nation  of  Panama  that  it  might  more  readily  come  under 
Communist  influence  than  it  would  by  remaining  in  the  United  States? 

Admiral  Moorer.  In  my  personal  view  there  is  absolutely  no  question 
about  this.  Torrijos  has  been  to  Havana.  He  has  been  decorated  by 
Castro.  They  have  patted  each  other  on  the  back  and  suggested  that 
their  revolutions  are  identical.  The  Russians  are  in  Cuba  lock,  stock, 
and  barrel. 

Senator  Scott.  Admiral,  with  all  of  this,  what  is  wrong  with  our 
State  Department  ?  Could  you  answer  that  for  me  ? 

Admiral  Moorer.  Xo,  sir.  Senator  Scott.  That  is  not  in  my 
jurisdiction. 

Senator  Scott.  You  are  a  private  citizen  now.  I  understand  that  you 
are  not  even — as  a  retired  military  man,  you  are  not  even  going  to  be 
reassigned  if  you  speak  whatever  you  might  want  to  say.  I  think  the 
Xation  does  need  to  turn  to  people  like  you  for  advice.  I  share  every- 
thing that  my  distinguished  colleague  from  Alabama  has  said  about 
you. 

It  is  a  very  frustrating  thing  to  be  as  convinced  as  I  am  and  you  have1 
just  indicated  and  the  Senator  from  Alabama  has  indicated  that  you 
are.  I  want  to  be  proud  of  my  Government,  and  yet  there  is  a  sense 
of  frustration  when  it  seems  that  it  is  so  obvious  that  we  are  going 
in  the  wrong  direction. 

I  am  sure  that  I  speak  for  all  of  my  colleagues  here  that  if  you  have 
any  advice  as  to  the  action  we  might  take,  we  would  like  to  hear  them. 
We  have  some  ideas  of  our  own.  I  do  not  mean  to  suggest  that  we  are 
not  without  resources,  but  I  do  not  have  the  slightest  intention  of 
voting  the  ratification  of  a  treaty  that  just  gives  away  the  Panama 
Canal.  I  do  not  think  any  of  us  do. 
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Do  you  have  any  further  thoughts  that  you  might  offer  us  as  Mem- 
bers of  the  U.S.  Senate?  We  would  welcome  hearing  them. 

Admiral  Moorer.  Senator  Scott,  I  feel  as  I  am  sure  you  have  con- 
cluded at  this  point  that  this  would  be  a  big  mistake.  I  think  one  of 
the  great  things  about  our  system  of  government  is  the  balance  that 
is  inherent  in  the  coequal  branches  of  the  Government. 

I  would  hope  that  at  least  34  Senators  agree  with  you. 

Senator  Scott.  Well,  we  had  sense  of  the  Congress  resolution  co- 
sponsored  by  more  than  a  third  of  the  Members  of  the  Senate.  I  would 
hope  that  the  people  down  there  at  the  State  Department  can  at  least 
count  to  100.  If  they  can,  they  can  see  that  more  than  one-third  ex- 
pressed the  sense  of  the  Congress  in  writing  by  cosponsoring  a  bill 
which  said  that  they  would  not  ratify  a  treaty,*  but  it  is  going  right 
along  just  as  if  no  sense  of  the  Congress  resolution  had  been 
introduced. 

Don?t  you  think  they  have  enough  intelligence  to  count  heads  down 
in  the  State  Department? 

Admiral  Moorer.  Well,  apparently  they  do  not.  Senator. 

[Laughter.] 

Senator  Scott.  I  am  not  going  to  belabor  this  any  further.  Thank 
you  very  much,  Admiral. 

Senator  Allex.  Senator  Hatch  ( 

Senator  Hatch.  Admiral  Moorer,  I  do  have  deep  regard  for  you.  as 
you  know.  I  have  appreciated  your  testimony  today. 

However,  I  have  really  made  an  effort  to  try  and  look  at  both  sides 
of  this  matter.  I  have  met  with  Mr.  Linowitz  twice  and  Mr.  Bunker 
once.  I  have  also  met  with  a  variety  of  other  people.  I  have  also  read. 
and  I  have  studied. 

One  of  the  comments  that  Mr.  Linowitz  made  in  the  first  discussion 
that  we  had  about  this  was  that  he  said  that  the  present  Joint  Chiefs 
of  Staff  had  listed  the  canal  as  important  but  not  vital.  Would  you 
agree  with  that? 

Admiral  Moorer.  Xo;  I  would  consider  the  canal  vital.  I  do  not 
agree  that  you  can  attempt  to  describe  it  as  being  important,  unless, 
for  instance,  we  are  prepared  to — as  I  pointed  out  in  my  statement — 
build,  in  fact,  a  two-ocean  navy. 

The  same  thing  goes.  Senator  Hatch,  when  you  discuss  some  of  t he- 
other  outlying  facilities  we  have,  such  as  the  Azores,  for  instance.  If 
you  are  willing  to  spend  many  billions  of  dollars  to  permit  you  to 
put  the  concentration  of  forces  anywhere  in  the  Atlantic  that  you  can 
with  access  to  Azores,  then  perhaps  you  could  make  a  point  that  you 
could  do  without  it. 

I  do  not  see  that  in  the  cards  in  the  first  place.  However,  even  when 
that  takes  place  I  think  that  in  peacetime  the  prosperity  of  the  United 
States  is  heavily  supported  by  the  existence  of  the  Panama  Canal.  In 
wartime  what  it  permits  you  to  do  is  to  concentrate  force,  which  is  one 
of  the  fundamental  military  actions,  in  a  far  shorter  time  than  you 
can  without  it. 

That  is  so  straightforward  and  simple  to  me  that  I  do  not  see  how 
anyone  could  quarrel  with  it. 

Senator  Hatch.  I  have  shared  your  concern  that  this  country  has 
become  50  percent  dependent  upon  foreign  oil  and  gas  supply,  mainly 
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from  the  Middle  East.  Up  until  now  we  have  been  able  to  bring  that 
oil  around  the  Cape  of  Good  Hope  in  the  southern  part  of  Africa  and 
bring  it  right  over  to  the  refineries  in  this  hemisphere. 

The  Senate  has  just  repealed  the  Byrd  amendment  in  Rhodesia.  We 
are  now  telling  our  South  African  friends  who  have  voted  100  percent 
in  favor  of  the  United  States  in  the  United  Nations  that  they  are  go- 
ing to  have  one-man-one-vote  in  contravention  of  their  particular 
political  structure. 

It  appears  at  least  to  me  and  to  many  others  that  instead  of  sup- 
porting the  moderate  blacks  and  whites  in  Africa  to  bring  about  peace- 
ful solutions  to  the  area's  problems,  we  have  sent  representatives  over 
there  who  seem  to  be  supporting  the  radical  elements.  This  will  only 
serve  to  increase  hatred  and  violence  and  undermine  our  Nation's 
security  interests  in  Africa. 

I  have  also  been  led  to  believe  that  the  Kussian  Navy  is  greater  than 
our  Navy.  Would  you  differ  with  that  ?  At  least  they  are  starting  to 
have  a  superiority  advantage  over  our  Navy,  because  of  the  lack  of 
support  that  we  have  had  here  in  this  country  for  building  and  keep- 
ing strong  our  systems  of  defense. 

Admiral  Moorer.  Yes,  sir.  I  think  there  is  a  combination  of  things 
here.  One  is  the  trend  with  respect  to  the  Soviet  Navy  buildup  as  op- 
posed to  the  U.S.  Navy  decline.  It  is  very  disturbing. 

Senator  Hatch.  It  is  disturbing. 

SOVIETS    GAINING    ACCESS    TO    BASES 

Admiral  Moorer.  Yes,  sir. 

The  second  thing  is  that  the  United  States,  in  recent  years,  has  lost 
heavily  access  to  bases  that  were  readily  available  just  a  few  years  ago. 
I  mentioned  those  bases  which  are  on  the  periphery  of  Africa.  One 
can  look  at  Wheelus  Air  Force  Base  in  Libya,  which  was  very  impor- 
tant to  the  defense  of  the  Mediterranean. 

All  around  the  world  I  think  the  Soviets  are  pressing  ahead  and 
pushing  into  these  areas.  I  do  not  think  the  Soviets  care  anything 
about  majority  rule  or  human  rights  for  that  matter. 

Senator  Hatch.  It  is  apparent  that  they  do  not. 

Admiral  Moorer.  They  want  to  get  control,  though,  of  the  area  in 
Africa  in  order  to  deny  it  to  the  Western  World.  I  must  say  that  I  am 
very,  very  concerned  about  what  is  going  on  in  Africa. 

Senator  Hatch.  Well,  a  lot  of  Americans  do  not  seem  to  understand 
that.  Assuming  that  our  Navy  was  equal  to  the  Russians  and  that  we 
could  maintain  order  for  the  transshipment  of  oil  and  gas  from  the 
Middle  East  to  America,  which  gradually  we  are  becoming  less  and 
less  capable  of  doing 

Admiral  Moorer.  Right. 

Senator  Hatch.  We  still  have  to  have  support  bases  in  order  to  fuel 
our  own  ships  and  to  supply  them  and  to  maintain  them  and,  of  course, 
to  be  able  to  keep  them  in  the  important  waters  to  protect  those  trans- 
portable supplies.  Is  that  correct  I 

Admiral  Moorer.  Exactly.  As  the  Soviets  gain  access  to  bases  that 
at  one  time  we  had  access  to  they  can  put  up  a  formidable  offense; 
Therefore,  the  problem  is  twofold. 

Senator  Hatch.  The  fact  of  the  matter  is  that  the  Russians  are 
slowly  but  systematically  creating  a  military  and  economic  system 
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in  Africa  because  of  our  diplomatic  foolishness.  I  think  we  are  kicking 
our  own  former  friends  in  the  teeth  to  the  point  where  we  may  lose 
the  ability  to  bring  oil  from  the  Middle  East  around  the  Cape  of 
Good  Hope  to  our  hemisphere. 

Admiral  Moorer.  Not  only  that,  Senator  Hatch,  but  we  will  lose 
access  of  many  of  the  very,  very  critical  materials  which  are  heavily 
concentrated  in  that  part  of  the  world. 

Senator  Hatch.  All  kinds  of  mineral  supplies  and  other  natural 
resources  that  we  have  just  got  to  have. 

Admiral  Moorer.  That  is  right.  You  are  absolutely  correct,  sir. 

Senator  Hatch.  With  regard  to  the  issue  of  human  rights,  I  com- 
mend the  President  for  his  bold  stroke  of  imaginative  foreign  policy. 
We  have,  on  the  other  hand,  been  kicking  our  friends  in  the  teeth  all 
over  the  world  to  the  point  where  we  are  endangering  our  ability  to 
receive  the  much  needed  oil  and  gas  supplies  that  we  have  got  to  have 
from  the  Middle  East, 

In  the  process  we  are  turning  over  the  seaways  to  the  Russians.  Is 
that  not  correct  ? 

Admiral  Moorer.  That  is  correct.  That  is  exactly  what  I  think  has 
taken  place. 

Senator  Hatch.  Well,  you  are  one  of  the  top  experts  in  the  world 
in  this  field.  You  were,  until  your  retirement,  our  acknowledged  top 
expert.  I  have  to  place  some  reliance  in  your  assessment  of  the  situa- 
tion. 

If  we  abandon  Africa  to  Russia  and  then  turn  around  and  give 
up  the  Panama  Canal  to  nonadverse  interests,  or  at  least  to  people 
who  would  be  happy  to  sign  a  treaty  to  get  control  and  then  do  what 
they  want  to  do — we  are  going  to  doubly  cripple  our  ability  to  get 
oil  not  only  from  the  Middle  East  but  from  our  own  Western  oilfields. 
Is  that  correct  ? 

Admiral  Moorer.  That  is  correct,  because  then  we  would  have  the 
oceans  of  the  world  isolated. 

Senator  Hatch.  Also,  you  brought  up  very  cogently  in  your  state- 
ment that  the  loss  of  the  canal  might  add  billions  and  billions  of 
extra  dollars  to  our  defense  expenditures.  That  is  not  counting  the 
absolute  billions  of  dollars  in  loss  of  oil  and  gas,  which  are  much 
needed  supplies.  And,  it  is  going  to  cost  us  billions  and  billions  of 
dollars  to  maintain  a  two-ocean  fleet. 

Admiral  Moorer.  That  is  correct,  yes,  sir. 

nationalization  of  canal 

Senator  Hatch.  And  to  maintain  all  the  bases  that  are  there.  That 
is  assuming  that  we  have  tariffs  so  high,  or  we  have  adverse  interests 
in  the  canal.  Is  there  anything  to  stop  Torrijos  and  the  people  with 
whom  lie  is  associated  from  shutting  down  the  canal  after  they  get 
a  treaty  ? 

Admiral  Moorer.  I  think  the  first  thing  Torrijos  would  do  is  na- 
tionalize the  canal.  Then — we  have  already  had  some  such  experience 
in  Libya,  for  instance,  with  American  property.  Castro  has  seized 
sugar  refineries.  This  has  taken  place 

Senator  Hatch.  What  about  Chile  ? 

Admiral  Moorek.  Yes,  sir. 

Senator  Hatch.  Some  of  our  best  copper  reserves  have  been  seized. 


185 

Admiral  Moorer.  I  think  that  you  would  see  a  rapid  buildup  of 
problems  of  all  kinds  to  the  point  where  the  use  of  the  canal  would 
be  interrupted. 

Senator  Hatch.  It  seems  to  me  that  if  we  give  up  the  canal  now  be- 
cause of  what  Mr.  Linowitz  has  said  we  may  encounter  conflict  with 
our  Latin  American  neighbors  anyway.  The  possibility  is  stronger 
that  we  may  face  the  unhappy  prospect  of  armed  conflict  if  we  give 
it  up  and  have  to  try  and  assert  our  rights  at  a  later  time  than  if  we 
stuck  to  our  guns  and  simply  said,  "Xo,  we  own  the  canal.*' 

We  are  interested  in  being  fair  to  Panama.  Our  Nation  is  a  nation 
of  fairness.  Diplomatically,  we  take  beatings  all  the  time  because  of 
our  high  ethics,  but  we  would  rather  face  the  problem  now  than  to 
face  it  later. 

Isn't  that  basically  your  position  ? 

Admiral  Moorer.  Yes,  sir.  I  do  not  think  that  we  would  face  a  war 
in  Central  America.  If  that  is  what  he  said.  I  do  not  agree  with  that. 
I  think  you  might  get  some  efforts  at  sabotage,  but  you  could  get  that 
either  way. 

The  big  difference,  as  I  see  it.  in  this  overall  problem  of  nation  re- 
lationships is  that  so  long  as  the  United  States  maintains  its  current 
position  with  respect  to  the  canal — that  is,  power  and  control  as  if  it 
had  sovereignty,  I  think  the  treaty  says — the  Russians  will  know  that 
any  meddling  they  do  in  the  canal  will  generate  a  confrontation  be- 
tween the  United  States  and  Russia. 

If  it  is  totally  under  the  control  of  Panama  they  can  brush  that 
off  and  through  Cuba  generate  difficulties.  Then  you  have  a  confron- 
tation between  the  United  States  and  Panama. 

Senator  Hatch.  With  Cuban  support. 

Admiral  Moorer.  With  Cuban  support. 

Senator  Hatch.  We  would  look  like  the  aggressors  and  the  bad 
guys,  even  though  we  may  be  trying  to  enforce  our  rights  pursuant 
to  some  treaty. 

Admiral  Moorer.  Exactly.  That  is  the  point. 

Senator  Hatch.  There  is  another  point  here  that  I  would  just  com- 
ment on.  and  that  is  that  it  seems  to  me  that  the  reason  the  administra- 
tion and  State  Department  are  going  ahead  with  the  treaty  is  be- 
cause they  realize  that  the  treat v  of  1074  is  causing  a  lot  of  trouble. 
The  agreement  by  Secretary  Kissinger  lias  created  a  great  hope  in 
the  minds  of  many  Panamanians  who  have  made  this  a  national  issue 
to  the  extent  that  we  now  feel  that  we  have  got  to  come  through  with 
a  treaty. 

If  they  come  through  with  a  treaty  we  had  one  very  competent 
witness  testify  today  that  you  would  have  Panamanian  troops  in  the 
streets  of  Panama  whether  the  Senate  ratifies  it  or  not.  The  only  thing 
that  would  protect  our  rights  down  there  is  to  put  our  own  troops 
down  there,  which  would  make  a  very  bad  diplomatic  situation  for 
us.  Would  you  disagree  with  that  ? 

Admiral  Moorer.  Well.  I  just  think  that  if  we  are  going  to  back 
off  every  time  someone  imagines  a  problem  is  coming  up,  then  we  are 
going  to  sooner  or  later  wind  up  nothing  more  than  a  totally  isolated 
nation. 

Sure,  there  may  be  trouble.  After  all,  though,  we  bought  it  and 
paid  for  it.  We  run  it  and  we  ought  to  protect  it. 
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Senator  Hatch.  It  has  benefited  the  Panamanians  immensely  for 
many  years. 

Admiral  Moorer.  As  a  matter  of  fact,  I  think  their  income  is  double 
what  is  received  by  any  of  the  other  adjacent  nations,  although  their 
productivity  is  certainly  not  equal  to  some  of  the  others.  Their  income 
is  high,  and  the  income  stems  directly  from  the  presence  of  the  United 
States  and  the  operation  of  the  canal. 

If  the  canal  Avas  stopped  they  would  be  destitute. 

Senator  Hatch.  You  have  expressed  some  concern  here  that  this 
administrative  action  for  a  new  treaty  lies  in  contravention  of  the 
direct  provisions  of  the  Constitution  regarding  Congresses  right  to 
approve  any  divestiture  of  American  land  or  American  territories. 

I  guess  that  you  would  agree  with  me  that  this  sets  a  very  dangerous 
precedent.  It  looks  as  though  it  would  set  a  precedent  of  a  power  grab 
on  the  part  of  the  administration  in  contravention  of  the  Constitution. 

Admiral  Moorer.  Well,  I  think  in  addition  to  that  the  Congress — 
we  have  a  big  nation,  Senator  Hatch.  The  Congress  represents  all 
the  people.  I  think  the  composite  opinion  and  desires  of  the  public  at 
large  should  be  injected  into  any  kind  of  decision  like  that.  You  can 
only  do  that  through  the  Congress. 

Senator  Hatch.  In  other  words,  if  we  leave  it  to  a  number  of 
State  Department  bureaucrats  we  could  be  in  trouble  all  over  the 
world. 

Admiral  Moorer.  Of  course. 

Senator  Hatch.  The  fact  of  the  matter  is  that  we  are. 

Admiral  Moorer.  I  think  we  are. 

Senator  Hatch.  Thank  you.  I  appreciate  your  testimony  and  I 
appreciate  your  taking  the  time  to  come  in  here.  I  think  these  hearings 
are  crucial.  I  think  the  American  people  do  not  understand  all  of  the 
important  issues  here  because  they  have  not  been  told  the  truth.  I  think 
most  of  them  do  not  want  to  give  up  the  Panama  Canal,  and  they 
certainly  do  not  want  to  pay  reparations  when  we  have  paid,  actually, 
billions  of  dollars  through  the  years.  We  do  not  want  to  be  blackmailed. 

The  fact  of  the  matter  is  that  they  do  not  really  understand  the 
constitutional  implications.  I  would  submit  that  most  of  the  people  iu 
Congress  do  not  understand  them  either.  I  submit  that  if  it  was  voted 
on  in  the  Congress  right  now  the  administration  would  not  win  if  a 
treaty  was  submitted. 

Admiral  Moorer.  Senator  Hatch,  I  think  that  somehow  there  has 
grown  up  in  the  country  recently  a  feeling.  It  stems  from  those  who 
are  more  highly  educated  than  I.  If  we  take  a  strong  position  and 
defend  the  United  States  in  our  interest,  then  we  are  going  to  generate 
a  confrontation,  and  therefore  let  us  not  do  anything  so  that  we  will 
not  have  a  problem.  That  is  the  way  these  people  feel.  I  call  these 
people  the  "hand wringers."  There  are  plenty  of  them.  I  watched  them 
all  through  the  Vietnam  War.  They  were  always  wringing  their  hands 
over  what  the  Russians  were  going  to  do  and  what  the  Chinese  were 
going  to  do.  We  never  would  step  forward  and  take  a  strong  position, 
because  they  were  scared  of  what  the  other  people  were  going  to  do. 

A  country  like  the  United  States,  with  our  democracy  and  with  our 
freedom  and,  I  think,  with  our  generosity,  ought  to  stand  up  and  tell 
it  like  it  is.  We  have  got  what  it  takes  to  make  it  stick. 

Senator  Hatch.  If  we  do  not  do  it,  in  the  process  we  are  going  to 
lose  anyway. 
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Admiral  Moorer.  That  is  right. 

Senator  Hatch.  In  the  process  we  may  lose  some  of  the  freedoms 
that  we  so  naturally  cherish.  This  is  not  just  a  matter  of  being  kind  to 
our  neighbors.  It  is  not  just  a  matter  of  maintaining  good  relations 
with  Latin  America.  It  is  not  just  a  matter  of  making  reparations  for 
things  that  were  wrong.  "We  certainly  have  done  that  through  the  years. 

It  is  a  matter  of  tremendous  economic  cost  for  the  nation  that  is 
already  spending  itself  into  bankruptcy.  Why  should  we  add  to  that 
burden  because  some  Latin  American  dictator  wants  this? 

Admiral  Moorer.  I  think  the  problem  is  that  there  are  so  many  now 
that  come  to  Washington  that  are  not  willing  to  live  in  the  world  the 
way  it  is.  They  are  trying  to  live  in  the  world  the  way  they  would  like 
for  it  to  be.  They  do  not  recognize  that  the  international  political  power 
game  is  hard  and  tough.  It  takes  a  lot  of  determination  and  a  lot  of 
strength  and  a  lot  of  willpower.  You  have  got  to  let  the  world  at  large 
know  where  you  stand. 

As  I  said.  I  have  been  extremely  distressed  since  the  Vietnam  War 
over  the  impact  of  that  performance  on  the  world  at  large,  followed 
rapidly  by  what  went  on  in  Africa.  I  think  the  same  impact  will  obtain 
in  South  America  if  we  dispose  of  the  Panama  Canal. 

Senator  Hatch.  I  have  one  last  question.  Isn't  it  also  true  that  if  we 
transfer  the  balance  of  power  to  the  Russians  because  of  any  reason, 
whether  it  be  the  inability  to  keep  up.  the  inability  to  maintain  a  strong 
triad  system  of  defense,  or  many  other  reasons,  that  the  balance  of 
economic  power  will  also  shift  and  this  country  will  lose  power  all  over 
this  world?  The  canal  presently  benefits  this  country  economically, 
strategically,  in  raw  materials,  and  in  many  other  ways. 

world  of  shortages 

Admiral  Moorer.  Absolutely,  Senator  Hatch.  "We  are  shifting  from 
a  world  of  surplus  to  a  world  of  shortage.  In  my  opinion,  the  confron- 
tations in  the  future  are  not  going  to  involve  major  nuclear  weapon 
exchanges  or  massive  attacks  by  the  Soviets  rushing  into  Western 
Europe,  but  rather  confrontations  over  the  access  to  raw  materials  and 
the  means  of  distributing  food  in  light  of  the  great  explosion  of  the 
population.  "We  are  going  into  an  entirely  different  world. 

I  think  that  we  have  to  take  a  strong  position  on  these  issues  so 
that  the  world  at  large  knows  what  the  United  States  will  do  when 
something  happens  in  the  future. 

Senator  Hatch.  If  the  world  achieves  a  perception  that  the  United 
States  is  weaker  than  Russia  we  are  going  to  lose  this  economic  battle 
all  over  the  world,  aren't  we  \ 

Admiral  Moorer.  Sure.  There  will  not  be  two  cars  in  every  garage 
and  a  chicken  in  every  pot  if  that  happens. 

Senator  Hatch.  I  think  you  are  light. 

I  appreciate  your  taking  the  time  to  come  and  tell  us  that. 

Senator  Scott.  Mr.  Chairman.  I  could  not  help  a  thought  running- 
through  my  mind  when  we  were  talking  about  South  Africa  a  few 
minutes  ago.  1  have  no  brief  for  the  apartheid  position  at  all  in  South 
Africa,  but  I  understand  that  it  has  one  of  the  finest  naval  bases  in  the 
world  at  Simonstown.  We  do  not  utilize  that  base  because  of  the  apart- 
heid position  of  South  Africa. 
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Would  we  start  using  the  base  if  the  Communists  took  it  over  and 
they  had  a  Communist  government  in  South  Africa  \ 

Admiral  Moorer.  Well,  of  course,  if  that  happened  you  would  find 
a  squadron  of  Russian  submarines  in  Simonstown  in  less  than  2  weeks. 
Senator  Scott.  We  would  never  get  in  there  then. 

Senator  Scott.  I  just  wonder  if  they  would  let  us  in  and  let  us  use 
it.  Would  the  fact  that  it  is  a  Communist  nation  keep  us — I  do  not  dis- 
agree with  what  you  are  saying,  but  I  am  wondering  if  the  fact  that 
it  was  a  Communist  nation  would  keep  us  from  using  the  base  if  we 
were  permitted  to  use  it. 

We  will  not  use  it  because  of  the  apartheid  domestic  policy  of  our 
friends,  but  if  we  had  a  dictatorship  in  control  and  we  had  the  oppor- 
tunity of  using  it,  would  we  go  ahead  and  use  the  base?  Perhaps  that 
is  a  moot  question  because  I  would  agree  with  what  our  distinguished 
witness  is  saying.  I  was  just  mulling  it  over  in  my  own  mind. 

Thank  you,  Mr.  Chairman. 

Senator  Allen.  Thank  you. 

Thank  you  very  much.  Admiral  Moorer. 

Senator  Helms  was  scheduled  to  testify  at  9  :30  this  morning.  He  has 
been  here  since  0  :30  waiting  patiently  to  testify.  I  believe  that  we 
ought  to  recognize  Senator  Helms  at  this  time,  after  waiting  B1/? 
hours. 

Senator  Helms,  Ave  apologize  for  this  slight  delay  in  calling  you,  if 
you  have  had  anything  at  all  to  file.  We  appreciate  your  attention  and 
your  interest  in  this  hearing.  We  look  to  you  as  a  leader  in  the  effort 
to  see  that  the  Constitution  is  adhered  to  and  that  these  negotiations 
and  the  approval  of  the  negotiations  by  the  Congress.  We  look  for- 
ward to  your  testimony  and  invite  you  to  proceed  in  such  fashion  as 
you  desire. 

TESTIMONY  OF  HON.  JESSE  HELMS,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  NORTH  CAROLINA 

Senator  Helms.  Thank  you,  Mr.  Chairman. 

To  the  contrary,  I  thoroughly  enjoyed  this  day  and  profited  from 
it.  I  appreciate  your  indulgence  in  letting  me  sit  in  with  the  distin- 
guished subcommittee. 

First  allow  me  to  congratulate  you  for  your  foresight  and  wisdom 
in  organizing  these  hearings.  The  issue  of  the  Panama  Canal  is  one  of 
great  complexity.  Factors  involved  include  international  relations, 
defense,  commerce,  and  both  international  and  national  strategic 
goals.  But  the  fundamental  issue  is  the  one  which  you  are  addressing 
today:  and  that  is  whether  the  dismemberment  of  the  integrity  of 
U.S.  territory  can  be  initiated  by  the  executive  branch  without  the 
consent  of  Congress. 

The  framers  of  the  Constitution  wisely  gave  to  the  Congress  the 
"power  to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United 
States,"  in  article  IV,  section  3.  I  say  "wisely"  because  there  is  no 
issue  more  sacred  and  important  to  the  people  of  a  nation  than  the 
territory  of  the  nation  itself.  We  all  know  that  the  idea  of  a  nation  is 
not  necessarily  defined  by  geography ;  yet  the  concept  of  the  freedom 
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and  independence  of  nations  is  virtually  identified  with  specific 
boundaries  that  can  be  defended  against  attacks  of  violence  and  other 
derogations  of  integrity. 

Such  is  the  doctrine  of  national  sovereignty,  that  is.  the  posses- 
sion of  supreme  and  independent  political  authority.  An  attack  upon 
a  nation's  sovereignty,  whether  it  is  a  military  attack  or  merely  an 
erosion  of  authority,  is  an  attack  upon  the  very  existence  of  the 
nation  to  whatever  degree.  Therefore,  whenever  proposals  arise  to 
alter  the  extent  of  national  territories,  the  people  themselves  must 
be  involved  to  the  maximum  degree  provided  by  the  constitutional 
processes. 

If  a  nation  is  conquered  in  battle,  then  territorial  changes  can  be 
and  have  been  imposed  without  the  consent  of  the  people ;  but  a  nation 
that  is  free  and  independent  cannot  permit  such  an  imposition  either 
by  force  or  threat  of  force.  The  people  rightly  view  such  attempts 
with  suspicion  and  hostility.  I  think  that  it  is  highly  significant  that, 
in  the  case  of  the  Canal  Zone,  the  overwhelming  proportion  of  the 
American  people  are  steadfastly  opposed  to  giving  up  ownership 
and  control  of  the  Panama  Canal. 

Moreover,  the  opposition  is  steadily  rising.  The  respected  polling 
organization,  Opinion  Research  Corp.,  of  Princeton,  X.J.,  took  a 
nationwide  poll  a  few  weeks  ago  for  the  Institute  of  American  Rela- 
tions. This  poll  showed  78  percent  of  the  scientific  sample  opposed  to 
the  giveaway.  The  same  poll  1  year  ago  showed  only  75  percent  op- 
posed, and  2  years  ago.  only  68  percent.  This  is  a  statistically  signif- 
icant increase,  and  parallels  the  increasing  public  awareness  of  the 
proposed  giveaway  as  indicated  in  the  small  poll. 

This  is  not  to  say  that  the  extent  of  national  territory  is  immutable. 
Conceivably,  there  are  times  when  the  territory  can  be  extended  or 
diminished  in  the  national  interest.  Yet  the  issue  is  so  important  that 
one  man,  the  President  of  the  United  States,  should  not  take  upon 
himself  the  responsibility  of  initiating  it.  It  is  particularly  important 
that  the  disposition  of  U.S.  territory  originate  in  Congress,  not  in  the 
Executive,  because  the  interests  of  all  the  States  are  affected.  The 
checks  and  balances  which  are  built  into  the  congressional  system — 
the  compromise  between  representation  of  States,  and  representation 
of  population,  the  varying  terms  of  office  and  political  accountability, 
the  interplay  of  political  parties  and  philosophical  coalitions — all 
serve  to  insure  that  a  national  consensus  is  achieved  and  that  proper 
compromises  are  effected  where  necessary. 

This  is  why  article  IV,  section  3  says  that  ''the  Congress''  shall  have 
power  to  dispose  of  territory  belonging  to  the  United  States.  "The 
Congress,"  needless  to  say,  includes  both  Houses.  This  is  not  a  matter 
for  the  Executive  to  initiate  or  to  decide,  or  even  for  the  Executive 
with  the  consent  of  the  Senate  alone. 

For  the  disposition  of  territory  and  property  belonging  to  the 
United  States  is  fundamentally  a  domestic  matter,  not  primarily  a 
matter  of  foreign  relations.  In  a  secondary  sense,  it  is  obvious  that  the 
territory,  when  disposed  of,  will  devolve  upon  a  foreign  nation.  But 
until  it  is  disposed  of,  it  remains  domestic  territory,  and  Congress 
retains  not  only  the  power  to  dispose  of  it,  but  also  the  power  to  make 
all  needful  rules  and  regulations  respecting  it.  Indeed,  Congress  func- 
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tions  both  in  theory  and  practice  as  the  legislature  for  unincorporated 
territories.  In  this  case,  clearly,  Congress  has  continually  acted  as  the 
legislature  for  the  Canal  Zone. 

This  fact  is  very  important  when  viewed  in  the  light  of  article  IV, 
section  3,  the  first  paragraph,  which  immediately  precedes  the  lan- 
guage we  have  been  discussing.  This  states  that  "no  new  State  shall 
be  formed  or  erected  within  the  jurisdiction  of  any  other  State;  nor 
any  State  be  formed  by  the  junction  of  two  or  more  States,  or  parts 
of  States,  without  the  consent  of  the  legislatures  of  the  States 
concerned.'' 

In  that  sentence,  the  Constitution  is  protecting  the  integrity  of  State 
boundaries  by  forbidding  changes  without  the  consent  of  the  legisla- 
tures involved.  In  the  next  sentence,  which  is  the  basis  of  this  hearing, 
the  Framers  applied  the  same  principle,  by  analogy,  to  unincorporated 
territories.  The  boundaries  of  such  territories  cannot  be  altered  or 
diminished,  or,  in  the  ultimate,  disposed  of.  without  the  consent  of  the 
legislature  involved,  that  is  to  say,  Congress.  There  is  an  obvious 
parallelism  between  the  treatment  of  States  and  of  territories,  adapted 
to  the  specific  conditions  of  each. 

In  short,  article  IV,  section  3  is  a  limitation  on  the  treatymaking 
power  of  the  President.  It  is,  of  course,  true  that  article  II,  section  2, 
says  that  the  President  "shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the 
Senators  present  concur."  But  that  sentence  cannot  be  read  in  a  vac- 
uum. Xo  one  imagines,  for  example,  that  the  President  has  the  power 
to  enter  into  a  treaty,  even  with  the  consent  of  the  Senate,  which  would 
abridge  freedom  of  speech,  freedom  of  religion,  or  any  other  aspect 
of  the  Bill  of  Rights.  It  is  not  enough  to  say  that  the  Senate  would 
never  consent ;  the  President  has  a  sworn  duty  to  uphold  the  Con- 
stitution in  all  of  its  parts.  He  does  not  have  the  authority  to  nego- 
tiate away  part  of  it  in  the  hope  he  can  induce  the  Senate  to  go  along. 

In  the  same  manner,  the  President  may  not  enter  into  negotiations 
that  abridge  the  powers  of  the  Congress.  It  is  not  just  the  outcome  that 
abridges  the  powers  of  Congress ;  it  is  the  very  fact  of  entering  into 
negotiations  on  matters  within  the  powers  of  Congress  that  is  an  in- 
fringement on  congressional  authority.  Any  attempt  to  initiate  the 
disposition  of  U.S.  territory  and  property  by  the  executive  branch, 
without  prior  authorization,  is  an  usurpation  of  power. 

Why  is  it  an  usurpation?  It  is  an  usurpation  because  the  executive 
branch  is  acting  on  a  domestic  matter  without  congressional  authoriza- 
tion. It  is  an  usurpation  because  the  territory  itself  and  the  sovereignty 
over  it  would  necessarily  devolve  upon  the  ratification  of  the  treaty 
itself  without  the  concurrence  of  the  House.  The  House  may  be  called 
upon  to  pass  enabling  legislation  after  the  treaty  is  ratified:  but  the 
House  would  be  constrained  to  act  within  the  terms  of  the  treaty.  A 
fundamental  principle  which  has  been  assumed  in  the  negotiations  is 
the  abrogation  of  the  1003  treaty  with  its  grant  of  sovereign  powers. 
But  sovereignty  itself  is  a  property  rijrht.  and  falls  within  the  power 
of  Congress  in  article  IV,  section  3.  If  a  treaty  were  ratified  by  the 
Senate  before  the  House  acted,  the  House  would  have  no  opportunity 
to  act  on  this  transcendent  question.  It  would  be  faced  with  an  accom- 
plished fact. 
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And  even  if  the  question  were  put  to  the  House  before  the  treaty 
were  ratified  by  the  Senate,  the  House  would  still  be  constrained  by  the 
overhanging  treaty  question.  And  indeed,  the  House  could  very  well 
turn  down  the  enabling  legislation,  or  portions  of  it.  only  to  find  their 
action  overridden  by  the  passage  of  the  treaty  in  the  Senate. 

Treaties  ordinarily  contain  portions  which  are  self-executing  and 
portions  which  are  not  self-executing.  The  House  would  not  be  able  to 
act  on  an}T  item  that  is  self-executing;  and  some  of  the  fundamental 
issues  might  be  considered  self-executing.  The  House  clearly  would 
have  its  article  IV,  section  3  powers  abridged;  and  of  course  if  one 
House  suffers,  the  whole  Congress  suffers  in  its  prestige  and  authority. 
The  Senate  cannot  smugly  stand  on  its  ratification  power  and  imagine 
that  its  overall  authority  will  not  be  derogated. 

Moreover,  even  the  Senate  itself  will  have  the  fullness  of  its  article 
IV.  section  3  powers  abridged,  if  it  chooses  to  rely  solely  on  its  article 
II.  section  2  ratification  power.  For  the  ratification  power  is  funda- 
mentally different  from  the  legislative  power  in  article  IV.  It  should 
be  obvious  that  ratification  is  after  the  fact :  the  terms  have  been  estab- 
lished ;  no  fundamental  changes  are  possible  in  a  practical  sense.  Slight 
modifications,  such  as  reservations  or  understandings,  may  be  attached, 
but  the  effect  of  these  in  international  law  is  dubious.  The  only  real 
alternative  is  complete  rejection,  which  could  have  severe  international 
repercussions.  The  Senate  could  very  well  find  itself  debating  to  de- 
termine the  lesser  of  two  evils,  neither  of  which  represent  the  best 
interests  of  the  United  States. 

But  if  the  disposition  of  U.S.  territory  and  property  is  treated  as 
a  legislative  matter  under  article  IV,  then  Congress  itself  sets  the 
basic  principles  of  negotiation.  It  gives  the  Executive  guidelines  as 
to  what  is  acceptable.  It  strengthens  the  hands  of  the  negotiators, 
since  the  opposite  parties  would  know  the  limits  of  the  negotiable 
items.  And  if  the  negotiators  are  not  able  to  get  a  detailed  agreement 
within  the  terms  laid  down,  then  they  can  return  to  Congress  to  seek 
appropriate  legislation  to  enlarge  their  mandate. 

Moreover,  the  full  play  of  the  committee  system  can  be  brought 
into  effect.  If  only  a  treaty  is  to  be  considered,  only  the  Committee 
on  Foreign  Relations  has  jurisdiction.  While  I  am  sure  that  the  dis- 
tinguished members  of  that  committee  are  experts  in  foreign  affairs 
by  virtue  of  their  experience,  the  disposition  of  property,  as  I  have 
already  pointed  out.  is  fundamentally  a  domestic  matter,  not  a  matter 
for  foreign  relations.  The  jurisdiction  over  the  Canal  Zone  is  split 
between  the  Commerce  Committee  and  the  Armed  Services  Commit- 
tee. The  Senators  on  those  committees  would  not  be  able  to  bring 
their  special  expertise  to  bear  on  the  markup  and  reporting  process. 
The  predominant  concerns  affecting  the  disposition  of  U.S.  property 
would  be  those  concerns  relating  to  foreign  affairs,  and  there  would 
be  no  forum  for  the  fundamental  domestic  concerns  to  receive  com- 
mittee review  and  to  affect  the  final  product  reported  to  the  floor. 

It  is  clear,  therefore,  that  the  ratification  process  is  no  substitute 
for  the  legislative  process,  even  so  far  as  the  powers  of  the  Senate 
itself  are  concerned.  The  ratification  process  is  a  rubber  stamo  which 
can  be  given  or  withheld:  the  legislative  process  is  the  fullness  of 
congressional  power,  allowing  both  Senate  and  House  to  work  their 
separate  and  collective  wills  on  shaping  and  developing  the  terms 
of  any  disposition  of  U.S.  territory  and  property. 
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Mr.  Chairman,  there  is  no  doubt  but  that  the  Canal  Zone  is  unin- 
corporated territory  of  the  United  States.  Our  instruments  under  in- 
ternational law  have  given  us  the  rights  of  a  sovereign ;  and  of  course 
our  domestic  law  has  always  treated  the  Canal  Zone  as  U.S.  territory, 
a  fact  established  by  the  U.S.  Supreme  Court  as  early  as  1907,  and 
reaffirmed  many  times,  including  as  recently  as  1972  when  the  Court 
let  stand  a  lower  court  decision  based  on  the  1907  case. 

Some  have  pointed  to  discrepancies  between  the  way  laws  affect 
the  50  States  and  the  way  they  affect  the  Canal  Zone  as  though  to 
imply  that  the  zone  is  something  less  than  U.S.  territory.  But  the  fact 
is  that  Congress  itself  is  the  author  of  those  discrepancies,  using  its 
authority  to  make  all  needful  rules  and  regulations  for  the  territory 
under  article  IV,  section  3.  Moreover,  the  fact  that  the  zone  is  and 
always  has  been  a  U.S.  Government  reservation  means  that  special 
circumstances  apply.  The  fact  that  certain  descrepancies  exist  en- 
hances the  power  of  Congress  because  it  shows  that  Congress  is  exer- 
cising the  fullness  of  its  article  IV  power.  Indeed,  such  minor  dis- 
crepancies strengthen,  rather  than  diminish,  the  status  of  the  Canal 
Zone  as  article  IV  territorv. 

It  is  clear,  therefore,  that  the  President  and  the  Secretary  of  State 
are  bound  by  oath  under  article  VI,  section  3,  of  the  Constitution 
and  the  laws  of  the  land,  as  interpreted  by  the  U.S.  Supreme  Court. 
It  should  be  unnecessary  to  make  such  a  statement,  but  for  12  years 
the  executive  branch  has  been  acting  as  though  the  power  to  conduct 
international  relations  superseded  its  obligations  under  domestic  law. 

On  September  24,  1965,  President  Johnson  announced  that  the 
treaty  of  1903  would  be  abrogated  and  that  negotiations  would  begin 
on  new  treaties.  That  in  itself  was  an  unauthorized  usurpation  of 
power.  Congress  had  in  no  way  provided  authority  by  legislation  or 
by  resolution  which  would  allow  President  Johnson  to  assume  article 
IV  powers.  In  fact,  just  the  opposite  was  the  case.  Numerous  actions, 
particularly  in  the  House  of  Representatives,  had  indicated  that  the 
sentiment  was  against  the  abrogation  of  the  sovereignty  and  perpetu- 
ity clauses  of  the  1903  treaty. 

Indeed,  by  the  time  that  the  treaties  had  been  negotiated  pursuant 
to  the  President's  announcement  and  initialed  in  1967,  the  sentiment 
in  both  Houses  was  strongly  opposed  to  them.  In  fact,  the  executive 
branch  felt  that  the  sentiment  was  so  strong  that  the  treaties  were  not 
even  sent  up  to  the  Senate. 

Nevertheless,  on  February  4,  1974,  then  Secretary  of  State  Henry 
Kissinger  signed  a  so-called  agreement  on  basic  principles  with  Pana- 
manian Foreign  Minister  Juan  Tack. 

Mr.  Chairman,  I  ask  that  a  copy  of  the  basic  principles  be  included 
in  the  record  with  my  testimony. 

[The  joint  statement  follows:] 
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JOINT  STATEMENT  BY  THE  HONORABLE  HENRY 
A.  KISSINGER,  SECRETARY  OF  STATE  OF  THE 
UNITED  STATES  OF  AMERICA,  AND  HIS  EXCEL- 
LENCY JUAN  ANTONIO  TACK,  MINISTER  OF 
FOREIGN  AFFAIRS  OF  THE  REPUBLIC  OF  PANA- 
MA, ON  FEBRUARY  7,  1974  AT  PANAMA 

The  United  States  of  America  and  the  Republic  of  Pana- 
ma have  been  engaged  in  negotiations  to  conclude  an  entire- 
ly new  treaty  respecting  the  Panama  Canal,  negotiations 
which  were  made  possible  by  the  Joint  Declaration  be- 
tween the  two  countries  of  April  3,  1964,  agreed  to  under 
the  auspices  of  the  Permanent  Council  of  the  Organization 
of  American  States  acting  provisionally  as  the  Organ  of 
Consultation.    The  new  treaty  would  abrogate  the  treaty 
existing  since  1903  and  its  subsequent  amendments,  estab- 
lishing the  necessary  conditions  for  a  modern  relationship 
between  the  two  countries  based  on  the  most  profound 
mutual  respect. 

Since  the  end  of  last  November,  the  authorized  representa- 
tives of  the  two  governments  have  been  holding  important 
conversations  which  have  permitted  agreement  to  be  reached 
on  a  set  of  fundamental  principles  which  will  serve  to  guide 
the  negotiators  in  the  effort  to  conclude  a  just  and  equit- 
able treaty  eliminating,  once  and  for  all,  the  causes  of  con- 
flict between  the  two  countries. 

The  principles  to  which  we  have  agreed,  on  behalf  of 
our  respective  governments,  are  as  follows: 
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1.  The  treaty  of  1903  and  its  amendments  will  be 

abrogated  by  the  conclusion  of  an  entirely  new 
interoceanic  canal  treaty. 

2.  The  concept  of  perpetuity  will  be  eliminated.    The 
new  treaty  concerning  the  lock  canal  shall  have 

a  fixed  termination  date. 

3.  Termination  of  United  States  jurisdiction  over 
Panamanian  territory  shall  take  place  promptly 
in  accordance  with  terms  specified  in  the  treaty. 

4.  The  Panamanian  territory  in  which  the  canal  is 
situated  shall  be  returned  to  the  jurisdiction  of 

the  Republic  of  Panama.    The  Republic  of  Panama, 
in  its  capacity  as  territorial  sovereign,  shall  grant 
to  the  United  States  of  America,  for  the  duration 
of  the  new  interoceanic  canal  treaty  and  in  ac- 
cordance with  what  that  treaty  states,  the  right 
to  use  the  lands,  waters,  and  airspace  which  may 
be  necessary  for  the  operation,  maintenance,  pro- 
tection and  defense  of  the  canal  and  the  transit 
of  ships. 

5.  The  Republic  of  Panama  shall  have  a  just  and  equit- 
able share  of  the  benefits  derived  from  the  operation 
of  the  canal  in  its  territory.     It  is  recognized  that 
the  geographic  position  of  its  territory  constitutes 
the  principal  resource  of  the  Republic  of  Panama. 


195 


6.  The  Republic  of  Panama  shall  participate  in  the. 
administration  of  the  canal,  in  accordance  with  a 
procedure  to  be  agreed  upon  in  the  treaty.    The 
treaty  shall  also  provide  that  Panama  will  assume 
total  responsibility  for  the  operation  of  the  canal4 
upon  the  termination  of  the  treaty.    The  Republic 
of  Panama  shall  grant  to  the  United  States  of 
America  the  rights  necessary  to  regulate  the  tran- 
sit of  ships  through  the  canal,  to  operate,  maintain, 
protect  and  defend  the  canal,  and  to  undertake 
any  other  specific  activity  related  to  those  ends, 

as  may  be  agreed  upon  in  the  treaty. 

7.  The  Republic  of  Panama  shall  participate  with  the 
United  States  of  America  in  the  protection  and  de- 
fense of  the  canal  in  accordance  with  what  is  agreed 
upon  in  the  new  treaty. 

8.  The  United  States  of  America  and  the  Republic  of 
Panama,  recognizing  the  important  services  rendered 
by  the  interoceanic  Panama  Canal  to  international 
maritime  traffic,  and  bearing  in  mind  the  possibility 
that  the  present  canal  could  become  inadequate  for 
said  traffic,  shall  agree  bilaterally  on  provisions 

for  new  projects  which  will  enlarge  canal  capacity. 
Such  provisions  will  be  incorporated  in  the  new 
treaty  in  accord  with  the  concepts  established  in 
principle  2. 
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Senator  Helms.  Now  these  basic  principles  were  even  more  insidious 
than  the  straightforward  announcement  by  President  Johnson  that 
he  would  seek  to  abrogate  the  1903  treaty.  For  the  basic  principles  im- 
plied without  ever  saying  so  specifically  that  the  United  States  did 
not  possess  either  territory  or  sovereign  powers.  Principle  4,  for  exam- 
ple, begins : 

The  Panamanian  territory  in  which  the  canal  is  situated  shall  be  returned 
to  the  jurisdiction  of  the  Republic  of  Panama.  The  Republic  of  Panama,  in  its 
capacity  as  territorial  sovereign,  shall  grant  to  the  United  States  of  America, 
et  cetera. 

The  Kissinger-Tack  agreement  put  the  prestige  of  the  executive 
branch  behind  a  statement  that  is  historically  untrue,  profoundly 
unconstitutional,  and  an  illegal  usurpation  of  power.  Whereas  the 
Johnson  announcement  implied  per  se  that  the  United  States  did  have 
sovereign  powers,  and  that  they  should  be  abrogated,  the  Kissinger 
statement  implicitly  denied  that  the  United  States  had  sovereign 
powers,  and  hence  there  was  no  need  to  speak  of  abrogation.  This  was 
an  attempt  to  end-run  the  Constitution  and  the  laws  of  the  United 
States,  and  to  create  an  accomplished  fact.  It  amounted  to  a  concession 
of  the  major  point  before  the  negotiations  began. 

The  reaction  in  the  Senate  was  very  intense,  as  well  as  in  the  House. 
In  the  Senate,  under  the  able  leadership  of  the  distinguished  senior 
Senator  from  Arkansas,  Mr.  McClellan,  and  the  distinguished  senior 
Senator  from  South  Carolina,  Mr.  Thurmond.  39  Senators  cosponsored 
a  resolution  demanding  that  our  sovereignty  remain  undiluted  in  the 
Canal  Zone.  As  a  very  freshman  Senator  a  that  time,  I  was  proud  to  be 
among  that  distinguished  group  of  cosponsors. 

Usurpation  is  a  process  which  seem  to  blind  the  usurpers  to  the  con- 
sequences of  their  actions.  Xow  the  very  set  of  basic  principles,  odious 
as  they  were,  were  exactly  the  sort  of  thing  which  should  have  been 
brought  to  Congress  for  approval  before  they  were  signed.  If  Con- 
gress had  chosen  to  adopt  those  principles  as  guidelines  under  article 
IV.  then  the  negotiators  could  have  safely  assumed  that  they  would 
get  a  treaty  acceptable  to  the  Senate  and  the  House. 

But  the  Secretary  of  State  and  the  President  were  not  willing  to  take 
the  risk  of  submitting  such  basic  principles  to  the  Congress  for  fear 
that  they  would  precipitate  an  intense  debate  resulting  in  rejection 
or  amendment.  They  chose,  therefore,  to  ignore  article  IV,  and  con- 
tinue negotiations,  despite  the  fact  that  a  group  of  Senators  large 
enough  to  block  the  treaty  had  declared  themselves  opposed  to  their 
work.  They  had  set  themselves  upon  a  course  that  may  well  end  in 
tragedy  and  disaster. 

The  direction  of  the  negotiations  soon  became  evident.  In  December 
1975  another  document  emerged — so-called  conceptual  agreements 
amplifying  the  Kissinger-Tack  principles.  These  went  into  more 
detail,  but  confirmed  the  worst  fears  of  those  opposed  to  the  surrender 
of  sovereignty.  For  although  the  American  people  had  been  promised 
"practical  control"  in  lieu  of  sovereignty,  it  was  plain  that  even  "prac- 
tical control"  would  vanish  almost  immediately  upon  ratification, 
leaving  only  a  mixed  control  for  approximately  3  years.  More  recent 
news  accounts  confirm  the  extent  to  which  the  conceptual  agreement 
has  been  carried  out  in  the  present  negotiations. 

Mr.  Chairman,  on  December  4,  1975,  in  a  statement  on  the  Senate 
floor,  I  made  an  extensive  analysis  of  the  hitherto  "secret"  conceptual 
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agreements,  and  I  ask  unanimous  consent  that  it  be  made  part  of  my 
testimony  today.  It  will  make  very  interesting  reading,  I  believe,  when 
final  drafts  of  the  new  treaty  become  available. 
[Senator  Helm's  floor  statement  follows :] 

[From  Congressional  Record,  Dec.  4,  1975] 

The  Panama  Canal  Negotiations  and  Alleged  Acceptance  by  Panama  of 

U.S.  Control 

Mr.  Helms.  Mr.  President,  recent  news  reports  have  suggested  that  the  Panama 
Canal  negotiations  have  been  proceeding  smoothly,  and  that  the  State  Depart- 
ment negotiating  strategy  has  been  practical  and  successful.  In  recent  weeks, 
State  Department  spokesmen  have  been  trying  to  win  converts  to  their  theory 
that  the  wholesale  granting  of  concessions  to  the  Republic  of  Panama  will 
increase  respect  for  the  United  States,  and  secure  the  peaceful,  safe,  and  efficient 
operation  of  the  Panama  Canal  for  generations  to  come. 

NEW    YORK   TIMES    ARTICLE 

Yesterday's  New  York  Times  carries  one  such  account.  It  reports  that  our 
chief  negotiator,  Ambassador  Ellsworth  Bunker,  announced  in  Los  Angeles  that 
Panama  had  accepted  the  premise  that  the  United  States  would  retain  "primary 
responsibility"  for  the  operation  and  defense  of  the  canal  in  the  proposed  new 
treaty.  The  headline  was  even  more  enthusiastic,  saying  that  '"Panama  Accepts 
U.S.  Control  of  the  Canal."  It  is  not  fair  to  charge  Ambassador  Bunker  with  the 
work  of  a  headline  writer,  but  it  is  true  that  the  headline  gives  the  general 
impression  which  most  people  would  get  from  reading  the  article.  In  fact,  Ambas- 
sador Bunker  is  not  the  only  State  Department  spokesman  who  has  left  audiences 
with  the  impression  that  the  United  States  would  retain  significant  control  of 
the  canal  as  a  result  of  the  negotiations. 

But  for  those  who  have  followed  the  negotiations  closely — or  who  even  read 
the  news  accounts  of  Ambassador  Bunker's  speeches  closely — the  story  is  con- 
siderably different.  If  the  United  States  retains  only  "primary  responsibility" — 
instead  of  all  the  attributes  of  sovereignty  which  we  now  exercise — then  we 
have  indeed  opened  the  door  for  the  complete  loss  of  any  effective  control. 

Indeed,  when  one  speaks  of  "primary  responsibility"  one  admits  that  jurisdic- 
tion is  split  into  primary  and  secondary,  and  a  split  responsibility  inevitably  will 
give  way  to  paralyzing  disputes,  with  nobody  really  in  control. 

The  key  is  in  the  Ambassador's  admission  that  there  would  be  "growing  par- 
ticipation of  Panamanian  nationals  at  all  levels  in  day-to-day  operations"  of  the 
canal.  This  means  that  there  would  be  a  diminishing  proportion  of  employees 
loyal  to  the  United  States  in  the  canal  organization.  The  preponderance  of  U.S. 
citizen-employees  in  the  canal  organization  today  are  in  the  skilled  trades, 
executive  level  decisionmaking  jobs,  and  in  designated  "security  positions." 
These  are  the  categories  which  have  the  responsibility  for  making  the  canal 
work.  If  we  do  not  have  employees  loyal  to  the  United  States  in  these  capacities, 
there  is  no  way  on  Earth  that  the  United  States  can  retain  control,  or  even 
"primary  responsibility." 

SECRET  WORKING  PAPERS 

Moreover,  I  have  seen  some  of  the  secret  working  papers  which  apparently 
are  the  basis  of  Ambassador  Bunker's  concept  of  "primary  responsibility."  I  have 
no  reason  to  doubt  the  authenticity  of  these  papers.  They  are  written  in  the 
special  Orwellian  rhetoric  of  the  negotiations.  They  even  contain  many  phrases 
which  the  Ambassador  and  his  spokesmen  have  been  using  in  public.  It  may 
be  that  some  of  these  proposals  have  been  discarded  by  the  negotiating  team. 

If  they  have  been  discarded,  then  the  American  public  deserves  a  clear  state- 
ment from  the  Ambassador  as  to  which  ones  have  been  discarded.  The  truth 
is  that  these  kinds  of  proposals  make  the  concept  of  "primary  responsibility," 
with  its  connotations  of  adequate  U.S.  control,  a  mockery. 

What  develops  from  this  working  paper  is  a  concept  of  shared  responsibility 
which  is  incompatible  with  effective  or  decisive  action,  and  is  geared  toward  a 
constant  lessening  of  tin1  small  amount  of  control  proposed  to  the  United  States 
for  the  first  "»  years.  Indeed,  within  'A  years'  time.  U.S.  practical  control  ^f  opera- 
tions and  protection  of  its  employees  would  be  phased  out.  Tims  for  only  3  years 
of  the  25-year  treaty  would  our  control  be  anything  more  than  nominal.  Let 
us  look  at  the  defense,  administrative,  and  jurisdictional  aspects  of  "primary 
responsibility"  outlined  in  this  working  paper  : 

94-468   O  -  77  -  14 
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JOINT   DEFENSE   BOARD 

Defense :  A  ••Joint  Board"'  -would  be  composed  of  an  equal  number  of  Pana- 
manian and  U.S.  military  representatives,  whose  mission  is  "consulting  and 
cooperating  in  all  matters  relative  to  the  defense  of  the  canal,  and  planning  the 
measures  which  shall  be  taken  jointly  to  insure  the  security  or  neutrality  of 
the  canal."  Thus  Panama  would  be  privy  to  all  defense  preparations  and  deci- 
sions. Moreover,  it  would  include  '"the  guarantee  that  Panamanian  participation 
includes  the  use  of  manpower  and  other  Panamanian  resources  with  regard  to 
functions,  personnel  levels,  and  operation  locations."  the  only  defense  "con- 
trol" we  would  have  would  be  sheer,  overwhelming  military  force.  We  already 
have  that  kind  of  control  without  a  new  treaty.  Moreover,  "the  structural  posi- 
tion of  the  Joint  Armed  Forces"  will  be  reviewed  at  5-year  intervals — making 
all  talk  of  a  25-year  treaty  meaningless. 

JOINT    CONSULTATION    GROUP 

Administration :  The  working  paper  proposes  "A  Joint  Consultation  Group" 
established  "on  the  basis  of  the  principle  of  parity  and  at  a  high  governmental 
level  which  shall  constitute  the  liaison  between  the  two  governments  in  connec- 
tion with  Panamanian  participation  in  the  administration."  Their  job  is  to 
assure  "growing  participation  on  the  part  of  Panamanian  nationals  at  all  levels 
and  fields  of  employment  in  the  canal  operation,  including  participation  in  the 
drafting  of  overall  policies  as  well  as  in  daily  canal  operations."  Essentially, 
the  Joint  Consultation  Group  is  to  draw  up  affirmative  action  plans  to  increase 
the  number  of  Panamanians  at  all  levels  in  the  canal  organization,  including 
hiring,  promotion,  training,  and  policymaking  to  make  Panama  able  to  assume 
full  responsibility  for  the  canal  administration  operation  and  maintenance 
when  the  treaty  expires.  Obviously,  the  United  States  would  soon  lose  control  of 
the  policymaking  situation,  and  be  unable  to  protect  direct  U.S.  interests,  or  the 
U.S.  conception  of  the  international  interest.  Moreover,  the  United  States  would 
be  unable  to  prevent  the  perversion  of  the  hiring  system  into  a  corrupt  "make- 
work"  system  inextricably  involved  in  the  internal  politics  and  political  favorit- 
ism of  the  host  country.  The  inefficiency  and  exorbitant  costs  would  be  borne  by 
tollpayers  or  by  the  U.S.  taxpayers. 

JOINT    POLICE    AND    CRIMINAL    JURISDICTION 

In  addition,  there  would  be  a  Joint  Technical  Advisory  Commission  to  make 
recommendations  regarding  the  integration  of  electric  power,  water  supply,  roads. 
ports,  and  other  systems  of  the  canal  infrastructure  into  that  of  Panama.  When 
these  recommendations  are  carried  out.  the  canal  would  be  unable  to  function 
if  there  is  a  breakdown  in  services  or  civil  order  in  Panama. 

Jurisdiction  and  "right  of  use"  :  U.S.  jurisdiction  would  cease,  and  the  Canal 
Zone  and  the  Canal  Zone  government  would  disappear.  Panamanian  law  would 
be  applicable,  with  certain  exceptions  not  yet  agreed  upon.  However,  the  follow- 
ing principles  would  be  followed  : 

First.  All  relations  of  a  private  nature  will  be  subject  to  Panamanian  jurisdic- 
tion immediately. 

Second.  Panama  would  assume  criminal  jurisdiction  over  Panamanians  and 
third  country  nations — including  U.S.  citizens  now  living  in  the  zone  and  third 
country  residents  of  the  zone.  Lawsuits  and  legal  procedures  would  be  included. 

Third.  For  3  years,  the  United  States  would  have  "primary  jurisdiction"  in 
locations  whose  use  has  been  granted  by  the  Republic  of  Panama  to  the  United 
States  over  all  crimes  committed  by  members  of  the  Armed  Forces,  their  depend- 
ents, and  civilian  employees  of  the  U.S.  Government. 

Fourth.  Only  a  limited  number  of  high  ranking  officials  of  the  United  States 
would  enjoy  the  same  privileges  and  immunities  as  diplomatic  personnel. 

Fifth.  Panama  would  assume  general  police  authority  immediately,  hut  for  n 
3-year  period  a  system  of  joint  police  patrols  will  be  set  up  in  which  each 
member  may  arrest  persons  under  the  police  authority  of  his  respective  country. 

What  is  clear  about  this  is  that  U.S.  citizen-employees  would  have  police  pro- 
tection only  on  U.S.  installations:  otherwise,  they  would  be  at  the  mercy  of  any 
Panamanian  Government.  They  would  be  liable  to  arrest  for  alleged  criminal  ac- 
tivities by  the  Panamanian  members  of  the  joint  police  patrols,  even  on  locations 
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granted  to  the  United  States  under  the  use-rights  concept.  For  even  though 
the  United  States  has  "primary  jurisdiction"  over  all  crimes  committed  in  this 
area,  it  follows  logically  that  Panama  retains  secondary  jurisdiction,  and  that  if 
a  U.S.  member  of  a  joint  police  patrol  failed  to  arrest  a  U.S.  citizen-employee,  the 
Panamanian  member  could  do  so.  At  any  rate,  this  minimal  protection  vanishes 
with  the  U.S.  Federal  Court  in  3  years,  at  which  time  it  may  be  assumed  that  a 
good  proportion  of  the  U.S.  citizens  employed  by  the  Canal  will  also  vanish  back 
to  the  United  States.  This  working  paper  promises  a  hollow  control. 

UNRESOLVED    ISSUES 

Perhaps  even  more  significant,  however,  is  Ambassador  Bunker's  list  of  "issues 
yet  to  be  resolved,"  reported  in  the  XewT  York  Times  article  referred  to  previously. 
From  a  practical,  operational  standpoint,  the  issues  yet  to  be  resolved  are  pre- 
cisely those  which  matter  most  to  the  functioning  of  the  canal  organization.  If 
the  dubious  "control"  which  Ambassador  Bunker  claims  to  have  won  has  been 
granted  at  all,  it  is  still  only  granted  in  principle,  not  in  practice.  And  if  we  are 
to  have  "control"  we  must  have  it  in  practice.  For  example,  the  Ambassador  says 
we  have  not  agreed  on  : 

First,  duration  of  the  treaty  ;  second,  economic  benefits  to  Panama  ;  third,  right 
to  expand  the  canal ;  fourth,  location  of  land  and  water  areas  needed  for  defense ; 
fifth,  a  formula  for  nondiscriminatory  operation  of  the  canal  after  the  treaty's 
termination. 

Indeed  this  account  of  the  Ambassador's  speech  does  not  go  far  enough.  There 
seems  to  be  no  progress  either  on  adequate  guarantees  of  the  rights  of  the  present 
employees  of  the  canal,  particularly  U.S.  citizen-employees.  There  is  no  firm 
guarantee  that  a  third  nation  would  be  excluded  from  operating  the  canal  after 
the  treaty  lapses,  or  from  interfering  should  problems  arise  between  the  United 
States  and  Panama.  We  do  not  even  have  guarantees  that  our  nuclear-powered 
ships  will  be  able  to  transit  the  canal. 

NO    PRACTICAL   CONTROL 

Such  things  are  not  mere  "unresolved  issues."  They  are  vital  to  the  defense  and 
operation  of  the  canal,  vital  to  any  practical  "control"  which  the  U.S.  might  re- 
tain. If  we  do  not  have  a  fully  adequate  base  structure,  for  example,  we  cannot 
protect  our  rights.  If  we  cannot  agree  on  land  and  water  facilities  that  are  neces- 
sary to  the  operation  of  the  canal,  we  cannot  even  operate  efficiently  or  safely. 
If  we  do  not  have  the  right  to  keep  third  nations  out  of  canal  affairs,  we  are 
practically  asking  for  trouble.  If  we  cannot  keep  United  States  employees  satis- 
fied that  their  proper  interests  are  going  to  be  taken  care  of,  we  will  lose  day-to- 
day control  by  attrition.  And  if  we  do  not  know  how  long  the  treaty  is  to  last,  what 
good  is  any  of  it? 

TORRLJOS'    ULTIMATUM 

It  is  plain  that  Panama  has  not  yet  yielded  on  anything  of  consequence.  This 
is  clear  also  from  the  Spanish  language  news  reports  from  Panama  City  and 
Buenos  Aires.  These  reports  say  that  General  Torrijos  gave  Ambassador  Bunker 
a  written  ultimatum :  Either  bring  back  a  serious  proposal  on  the  canal  negotia- 
tions or  do  not  return.  According  to  these  reports,  Torrijos  confirmed  the  written 
note  to  Ambassador  Bunker  personally.  None  of  this  sounds  like  Panama  "ac- 
cepting" U.S.  control,  or  even  U.S.  "primary  responsibility."  It  is  true  that  a  name- 
less State  Department  spokesman  denied  that  Torrijos  had  sent  such  a  note  ;  yet  it 
is  not  the  first  time  that  Washington  spokesmen  seem  to  know  loss  about  com- 
munications with  Torrijos  than  is  known  in  Panama  City. 

Mr.  President.  I  think  a  more  accurate  assessment  of  the  negotiating  situation 
would  note  that  the  Panamanians  remain  intransigent  both  on  a  conceptual 
framework  for  cooperation,  and  on  the  practical  aspects  of  how  cooperation 
would  take  place.  There  is  a  fundamental  tlaw  in  the  State  Department's  ap- 
proach  of  conceding  our  sovereign  rights.  Once  those  rights  have  been  given  up. 
there  is  no  way  in  which  any  practical,  stable  relationship  can  be  maintained.  Our 
whole  posture  of  defensive  concessions  merely  induces  the  Panamanians  to 
imagine  that  the  United  States  can  be  ousted  completely  from  the  canal,  retaining 
the  United  States  only  in  a  managerial  capacity  until  Panama  believes  itself 
ready  to  take  over  completely. 
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NEGOTIATING    STRATEGY    CREATES    UN  STABILITY 

An  analysis  of  this  posture  reveals  a  conclusion  that  should  be  self-evident : 
namely,  that  Panama  is  not  ready  to  take  over.  In  fact,  the  negotiations  are 
thrusting  a  tremendous  burden  upon  a  small  country  whose  circumstances  can- 
not support  such  a  responsibility.  The  State  Department  is  dreaming  if  it 
imagines  that  piling  the  top-heavy  responsibility  of  sovereignty  over  one  of  the 
strategic  waterways  of  the  world  on  Panama  will  bring  about  stability.  Such 
a  relationship  is  inherently  unstable,  and  is  bound  to  bring  about  further  mis- 
understandings and  acrimony.  Moreover,  it  opens  the  Panamanian  Government 
to  subversion — either  internal  or  external.  If  Panama  really  controls  the  sover- 
eignty over  the  canal,  then  there  will  be  many  forces  both  within  the  country 
and  outside  the  country  which  will  seek  to  control  Panama. 

It  is  time,  I  believe,  for  Ambassador  Bunker  to  take  the  word  of  General  Tor- 
rijos  and  break  off  negotiations  which  are  premised  upon  such  instability.  In- 
stead, we  should  try  to  work  out  a  positive  relationship  with  Panama,  premised 
upon  the  guarantee  of  regional  stability  which  our  sovereign  powers  in  the 
Canal  Zone  imply.  We  should  speak  frankly  with  those  elements  in  the  Republic 
of  Panama  which  want  to  continue  our  working  relationship,  and  use  it  as  a 
basis  for  developing  Panamanian  aspirations  in  a  constructive  sense.  It  is  time 
to  stop  negativism,  concessions,  and  giveaway.  It  is  time  to  build,  so  that  both 
nations  can  enhance  their  mutual  leadership  and  self-respect. 


[Exhibit  1] 
conceptual  agreement  on  the  protection  and  defense  of  the  canal 

Whereas : 

The  Panama  Canal  is  a  maritime  interoceanic  waterway  wherein  the  Republic 
of  Panama  has  an  inherent  interest  as  a  territorial  sovereign  and  the  United 
States  has  an  interest  because  it  built  it,  and  it  contributes  in  a  significant  man- 
ner to  the  goal  of  an  economically  prosperous  and  peaceful  world ; 

Panama,  as  a  territorial  sovereign,  has  the  responsibility  of  protecting  and 
defending  its  territory ; 

The  United  States  shall  have  the  main  responsibility  of  protecting  and  de- 
fending the  maritime  waterway  until  the  expiration  of  the  treaty  ; 

Upon  the  expiration  of  the  treaty,  Panama  shall  take  over  total  responsibility 
for  the  protection  and  defense  of  the  waterway  ; 

During  the  life  of  the  treaty,  Panama  will  increasingly  participate  with  the 
United  States  in  the  protection  and  defense  of  the  waterway,  subject  to  a  con- 
tinuous examination  so  as  to  determine  what  changes  can  be  made  in  the  course 
of  time,  to  the  extent  Panama's  capacity  will  allow,  and  in  accordance  with 
the  main  responsibility  of  the  United  States  for  the  protection  and  defense  of 
the  waterway ; 

To  the  extent  this  procedure  exempts  the  United  States  from  the  requirements 
of  operation,  those  installations  not  considered  essential  shall  be  turned  over 
to  Panama  in  accordance  with  the  terms  to  be  agreed  upon :  and 

The  agreements  on  the  joint  protection  and  defense  of  the  Parties  shall  not 
restrict  the  identity  or  lines  of  authority  of  the  Panamanian  and  U.S.  military 
institutions. 

It  is  agreed  that : 

A.  Each  of  the  parties,  in  accordance  with  its  constitutional  procedures,  shall 
act  to  face  the  common  danger  arising  out  of  an  armed  attack  or  other  action 
which  might  tin-eaten  the  security  of  the  waterway  and  the  transit  of  ships. 

B.  The  contracting  parties  commit  themselves  to  guarantee  the  permanent  and 
effective  neutrality  of  the  interoceanic  waterway,  which  shall  remain  open  to 
the  vessels  of  all  nations  on  an  indiscriminate  basis,  and  they  shall  make  efforts 
to  have  this  neutrality  recognized  and  guaranteed  by  all  nations. 

C.  Both  parties  shall  establish  a  Joint  Board,  composed  of  high  level  Pan- 
amanian and  U.S.  military  representatives,  in  equal  number,  whose  respective 
governments  shall  entrust  theni  with  consulting  and  cooperating  in  all  matters 
relative  to  the  defense  of  t lie  ('anal,  and  planning  the  measures  which  shall  lie 
taken  jointly  to  ensure  the  security  or  neutrality  of  the  Canal.  The  Board  shall 
make  provisions  for  the  coordination  and  cooperation  with   regard  to: 

1.  The  management  of  the  Panamanian  and  U.S.  operations  for  the  protection 
and  defense  of  the  waterway  : 
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2.  The  preparation  of  plans  for  the  protection  and  defense  of  the  waterway  for 
possible  emergencies  on  the  basis  of  the  cooperative  efforts  of  the  two  national 
forces ; 

3.  Planning  and  performance  of  joint  military  exercises  ; 

4.  The  implementation  of  the  joint  use  of  training  areas  ;  and, 

5.  The  guarantee  that  Panamanian  participation  includes  the  use  of  man- 
power and  other  Panamanian  resources  with  regard  to  functions,  personnel  levels, 
and  operation  locations. 

D.  The  Panamanian  Government  shall  grant  to  the  United  States  rights  of 
use  for  the  purpose  of  protecting  and  defending  the  waterway  as  well  as  the 
transit  of  vessels  through  same,  whereby  : 

1.  The  United  States  shall  be  allowed  to  maintain  land,  air  and  naval  forces 
in  specific  locations  to  be  made  available  by  Panama  : 

2.  An  agreement  shall  be  included  regarding  the  laws  applicable  to  the  Armed 
Forces  which  shall  allow  an  effective  operation  of  such  forces  and  their  agencies ; 
and, 

3.  Such  rights  shall  end  upon  the  expiration  of  the  treaty,  unless  the  parties 
reach  another  agreement  through  negotiations  which  shall  take  place  five  years 
prior  to  the  expiration  of  the  treaty. 

E.  Both  Parties  shall  review  the  structural  position  of  the  Joint  Armed  Forces 
at  five-year  intervals  during  the  life  of  the  Treaty. 

F.  The  matters  relative  to  the  costs  of  Panamanian  participation  in  the  pro- 
tection and  defense  of  the  canal  shall  be  established  in  the  Treaty. 

G.  In  view  of  the  fact  that  the  Republic  of  Panama  is  a  signatory  to  the  Treaty 
of  Proscription  of  Nuclear  Arms  in  Latin  America  (TLATELOLCO),  the  United 
States  shall  not  install  any  type  of  nuclear  armament  in  Panamanian  territory. 

DOCUMENT    2. CONCEPTUAL    AGREEMENT    OX    THE    INCREASED    PANAMANIAN 

PARTICIPATION    IN    THE    ADMINISTRATION    OF    THE    CANAL 

Whereas : 

Panama  shall  participate  in  the  administration  of  the  interoceanic  waterway  ; 

The  primary  objective  of  Panamanian  participation  is  to  guarantee  that 
Panama  is  prepared  to  assume  complete  responsibility  for  the  efficient  operation 
of  the  interoceanic  waterway  once  the  treaty  expires  : 

This  objective  shall  be  reached  by  guaranteeing  a  sufficient  number  of  Panama- 
nian personnel,  qualified  and  available  to  operate  the  interoceanic  waterway  when 
the  treaty  expires ; 

This  procedure  should  begin  immediately  as  the  treaty  goes  into  effiect : 

The  joint  planning  of  the  various  stages  of  Panamanian  participation  should 
be  begun  before  the  new  treaty  goes  into  effiect : 

This  Panamanian  participation  should  be  the  basis  for  an  effective  partnership 
between  the  two  countries  regarding  the  administration  of  the  interoceanic 
waterway  ; 

The  following  is  agreed  : 

A.  During  th  elife  of  the  treaty,  the  United  States  will  have  primary  responsi- 
bility for  canal  operations  and  the  transit  of  ships. 

B.  There  will  be  a  growing  participation  on  the  part  of  Panamanian  nationals 
at  all  levels  and  fields  of  employment  in  the  canal  operation,  including  par- 
ticipation in  the  drafting  of  overall  policies  as  well  as  in  daily  canal  operations. 

0.  Employment  preferences  for  citizens  of  the  Republic  of  Panama  will  be 
established,  in  order  to  ensure  the  growth,  in  orderly  stages,  of  Panamanian 
participation. 

D.  A  Joint  Consultation  Group  shall  be  established  on  the  basis  of  the  princi- 
ple of  parity  and  at  a  high  governmental  level  which  shall  constitute  the 
liaison  between  the  two  governments  in  connection  with  Panamanian  participa- 
tion in  the  administration.  The  functions  of  this  group  shall  include  : 

1.  Recommend  specific  programs  for  the  hiring  of  personnel  in  order  to  pro- 
vide employment  to  an  increasing  number  of  Panamanian  citizens  through  hori- 
zontal transfer  from  the  Panamanian  economy. 

2.  Recommend  specific  promotion  and  training  programs  aimed  at  achieving  a 
vertical  promotion  of  Panamanian  citizens  for  low  level  positions  to  higher  posi- 
tions at  all  levels  : 

3.  Recommend  other  policies,  programs  and  guidelines  designed  to  make  prep- 
arations for  Panama  to  assume,  in  an  orderly  and  efficient  fashion,  full  respon- 
sibility for  the  canal  administration,  operation,  and  maintenance  upon  the  ex- 
piration of  the  treaty. 
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E.  The  new  administrative  body  shall  appoint  Joint  Technical  Advisory  Com- 
missions whose  functions  shall  include  making  recommendations  regarding 
the  integration  of  electric  power,  water  supply,  roads,  ports  and  other  systems 
of  the  body's  infrastructure  with  the  rest  of  the  Republic  of  Panama. 

F.  The  present  Panama  Canal  Company  shall  be  eliminated  once  the  treaty 
goes  into  effect.  It  shall  be  replaced  by  a  new  administrative  body,  governmental 
or  otherwise,  which,  in  addition  to  taking  over  the  management  of  the  canal, 
shall  implement  programs  to  hire  and  train  Panamanian  citizens  in  accordance 
with  the  aforementioned  principles  and  objectives,  which  shall  be  stipulated  in 
the  treaty. 

G.  Activities  currently  being  carried  out  by  U.S.  Agencies  and  to  be  trans- 
ferred to  a  Panamanian  operation  shall  be  specified  in  the  new  treaty.  Such 
transfers  shall  be  effected  as  soon  as  practicable  and  within  the  time  periods 
to  be  agreed  upon  between  the  two  governments  in  accordance  with  the  recom- 
mendations of  the  Work  Team  to  be  created  prior  to  the  conclusion  of  the  treaty, 
in  order  to  plan  the  initial  stage  of  Panamanian  participation  in  the  canal 
operation. 

H.  The  government  of  Panama  and  the  government  of  the  United  States  shall 
be  directly  responsible  for  compliance  with  the  treaty  provisions. 

CONCEPTUAL    AGREEMENT    OX    JURISDICTION    AND    RIGHT    OF    USE 

Whereas : 

The  Panama  Canal  is  an  interoceanic  waterway  in  which  the  Republic  of 
Panama  has  an  inherent  interest  as  territorial  sovereign  and  the  United  States 
has  an  interest  for  having  built  it,  and  it  contributes  significantly  to  the  ob- 
jective of  an  economically  prosperous  and  peaceful  world ; 

The  parties  are  prepared  to  carry  out  these  objectives  through  the  formulation 
of  a  new  relationship  of  association  between  them,  in  accordance  with  the  new 
treaty  that  shall  eliminate  the  sources  of  conflict. 

It  is  agreed : 

A.  Upon  the  abrogation  on  the  treaties  governing  the  relations  between  Pan- 
ama and  the  United  States  concerning  the  Panama  Canal,  the  U.S.  jurisdiction 
over  the  Panamanian  territory  known  as  the  Canal  Zone  shall  cease. 

B.  The  laws  of  the  Republic  of  Panama  shall  be  applicable  in  the  Panamanian 
territory  previously  known  as  the  Canal  Zone,  except  as  may  be  otherwise  pro- 
vided for  in  the  treaty. 

C.  Upon  the  treaty's  becoming  effective,  the  U.S.  entity  known  as  the  Canal 
Zone  Government  shall  immediately  terminate. 

D.  All  relations  of  a  private  nature  shall  be  subject  to  Panamanian  jurisdiction 
immediatelv  after  the  new  treaty  goes  into  effect. 

E.  By  virtue  of  the  abrogation  of  the  treaties,  the  Republic  of  Panama  shall 
reassume  criminal  jurisdiction  over  Panamanians  and  third  country  nationals. 

F.  The  Republic  of  Panama,  in  the  exercise  of  its  sovereignty,  shall  reassume 
general  police  authority  in  that  part  of  its  territory  known  as  the  Canal  Zone 
when  the  new  treaty  goes  into  effect. 

1.  The  U.S.  installation  specified  in  the  treaty  are  excepted. 

2  In  the  agreed  areas,  the  Republic  of  Panama  shall  grant  the  United  States 
police  authority  up  to  a  period  of  three  years  after  the  treaty  goes  into  effect 
During  the  stated  three-year  period,  the  parties  shall  set  up  a  system  of  joint 
patrols  in  which  each  member  may  arrest  persona  under  the  police  authority 
of  his  respective  country.  . 

G  The  courts  of  the  Republic  of  Panama  shall  exercise  jurisdiction  and  shall 
have  competence  over  all  lawsuits  and  procedures  that  may  arise  in  the  Pan- 
amanian territory  previously  known  as  the  Canal  Zone,  except  as  agreed  in  the 

treatv 

H  The  new  treatv  shall  contain  the  rights  of  use  that  the  Republic  of  Panama 
grants  to  the  United  States  relevant  to  the  operation  and  maintenance  of  the 
Panama  Canal 

1  The  Republic  of  Panama  shall  grant  the  U.S.  the  rights,  for  a  period  of  three 
years  after  the  exchange  of  ratification  instruments,  of  primary  jurisdiction  over 
all  crimes  committed  in  locations  whose  use  has  been  granted  by  the  Republic  of 
Panama  to  the  United  States,  as  specified  in  the  treaty,  by  members  of  the  Armed 
Forces  of  the  United  States,  civilian  nationals  of  the  United  States,  employed  by 
the  U.S.  Government  and  the  dependents  of  members  of  the  U.S.  Armed  Forces 
and  of  U  S   nationals  and  civilians  employed  by  the  U.S.  Government. 

2.  U.S.  courts  of  law  in  the  old  Canal  Zone  shall  cease  operation  three  years 
after  the  new  treaty  goes  into  effect. 
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3.  The  United  States — acting  through  the  administrative  entity  that  shall 
assume  the  management  of  the  Canal's  operation — shall  have  the  necessary  rights 
for  operation  of  the  Canal,  including  the  right  to  transport  its  officials  and  em- 
ployees freely  and  without  obstacles,  to  import  the  equipment  and  materials 
deemed  necessary  for  the  operation  of  the  Canal,  and  to  employ  contractors. 

I.  There  shall  be  no  canal  area  or  Canal  Zone. 

The  Republic  of  Panama  shall  grant  the  United  Sttates  the  use  of  the  areas 
needed  to  carry  out  the  specific  objective  of  operating,  maintaining,  protecting 
and  defending,  and  carrying  out  regular  canal  improvements  which  do  not  alter 
the  nature  of  same,  including  the  right  to  transport  themselves  freely  and 
without  obstacles  within  said  areas.  (The  areas,  the  use  of  which  are  to  be 
granted  to  the  United  States,  shall  lie  specified  in  the  treaty. ) 

J.  The  Government  of  the  United  States,  its  agencies  and  organizations,  and 
its  employees,  shall  be  granted  immunity  from  Panamanian  civil  jurisdiction 
regarding  acts  or  omissions  committed  in  the  performance  of  their  official  duties. 
Panama  shall  be  entitled  to  request  repairs  for  damages  from  the  Government 
of  the  United  States,  through  diplomatic  channels,  regarding  any  cases  that 
could  arise  to  which  such  immunity  would  be  applicable. 

K.  The  records  and  installations  of  the  United  States  shall  be  inviolable. 

L.  During  the  period  specified  in  the  treaty,  United  States  citizen  employees  of 
the  Canal  Administration  and  their  dependents  shall  enjoy  the  privileges  and 
immunities  specified  in  the  treaty. 

1.  A  limited  number  of  high  ranking  officials  of  the  United  States  shall  enjoy 
the  same  privileges  and  immunities  as  diplomatic  personnel. 

M.  The  period  of  transition  necessary  for  full  compliance  with  the  jurisdictional 
arrangements  stated  herein  will  in  no  case  exceed  a  total  of  three  years,  computed 
following  the  exchange  of  ratification  instruments  of  the  new  treaty.  However,  it 
may  be  reduced  through  agreement  by  both  parties. 

1.  For  the  purpose  of  allowing  an  orderly  and  effective  transition  to  the  new 
jurisdictional  relationship,  the  treaty  shall  go  into  effect  six  months  after  the 
exchange  of  ratification  instruments. 

N.  The  United  States  shall  have  jurisdiction  over  such  matters  as  relations  with 
its  employees,  the  fixing  and  modification  of  tolls  and  the  transit  of  ships  through 
the  Canal  (including  violations  of  navigation  regulations).  Lawsuits  against  the 
United  States  Government  (other  than  those  coining  under  the  jurisdiction  of  the 
United  States)  shall  be  subject  to  a  lawsuit  procedure  mutually  agreed  upon. 

0.  Panama  and  the  United  States  shall  draw  up  agreements  or  separate  agree- 
ments and  for  the  period  agreed  to  therein  concerning  the  following  activities : 
Tests  in  connection  with  tropical  environment  studies,  training  for  jungle  survival 
and  combat,  communications,  activities  of  the  Inter-American  Geodetic  Service, 
humanitarian  aid  operations,  medical  activities,  operations  of  the  Federal  Avia- 
tion Administration,  and  other  activities  to  which  the  parties  may  agree. 

P.  Panama  and  the  United  States  shall  agree,  in  separate  agreements,  and  for 
whatever  period  is  agreed  to  in  them,  to  operational  rights  for  the  United  States 
to  render  education,  water  supply,  hospital,  electricity  and  the  prevention  and 
firefighting  services. 

1.  These  activities  shall  be  carried  out  in  line  with  the  exercise  of  jurisdiction 
by  the  Republic  of  Panama  over  its  territory. 


[From  the  New  York  Times,  Dec.  3,  1975] 
[Exhibit  2] 

PANAMA    ACCEPTS    U.S.    CONTROL   OF   THE   CANAL,    BUNKER   DISCLOSES 

Washington.  December  2. — Ambassador  Ellsworth  Bunker  said  today  that 
the  United  States  would  retain  "primary  responsibility"  for  the  operation  and 
defense  of  the  Panama  Canal  for  the  lifetime  of  the  new  treaty  it  is  negotiating 
with  the  Panamanian  Government. 

In  a  speech  in  Los  Angeles,  Mr.  Bunker,  the  chief  American  negotiator  at 
the  canal  talks,  said  that  Panama  had  agreed  "in  principle*"  to  this  formula. 
However,  no  agreement  has  been  reached  on  the  duration  of  the  new  treaty. 

Panamanian  diplomats  said  they  were  not  altogether  happy  with  Mr.  Bunker's 
formula  since  it  seemed  to  imply  a  trimming  back  of  Panama's  demand  for  an 
ever  increasing  role  in  the  operation  and  defense  of  the  canal. 
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In  his  speech  to  the  Los  Angeles  World  Affairs  Council,  the  text  of  which 
was  made  available  here,  Mr.  Bunker  said,  however,  there  would  be  "growing 
participation  of  Panamanian  nationals  at  all  levels  in  day-to-day  operations"  of 
the  canal. 

"use  eights"  for  united  states 

"Panama  will  grant  the  United  States  'use  rights'  for  defending  the  water- 
way," he  added,  "and  Panama  will  participate  in  canal  defense  in  accordance 
with  capabilities." 

Ambassador  Bunker,  who  returned  last  week  from  the  latest  round  of  treaty 
talks  with  the  Government  of  Brig.  Gen.  Omar  Torrijos  Herrera,  said  that 
issues  yet  to  be  resolved  included  the  duration  of  the  treaty,  economic  benefits 
to  be  accorded  Panama  and  the  right  of  the  United  States  to  expand  the  canal 
if  it  wishes.  Other  unresolved  issues,  he  said,  are  the  location  of  land  and  water 
areas  needed  for  defense  and  operation  of  the  waterway  and  a  mutually  accept- 
able formula  for  nondiscriminatory  operation  of  the  canal  after  the  treaty's 
termination. 

It  was  the  most  explicit  description  of  the  negotiations  yet  made  by  an 
American  official,  and  it  seemed  to  be  directed  primarily  at  domestic  critics 
proposal  to  reach  an  entirely  new  arrangement  with  Panama. 

MYTHS   AND   REALITIES 

Mr.  Bunker's  address  was  entitled  "The  Panama  Canal  negotiations — prev- 
alent myths  and  political  realities." 

"The  United  States,"  he  said,  "does  not  own  the  Panama  Canal  Zone.  Contrary 
to  the  belief  of  many  Americans,  the  United  States  did  not  purchase  the  Canal 
Zone  for  $10  million  in  1903. 

"Rather,  the  money  we  gave  Panama  then  was  in  return  for  the  rights  which 
Panama  granted  us  by  treaty.  We  bought  Louisiana,  we  bought  Alaska.  In 
Panama  we  bought  not  territory,  but  rights." 

On  the  issue  of  sovereignty,  Mr.  Bunker  said  :  "It  is  clear  that  under  law  we 
do  not  have  sovereignty  in  Panama.  From  as  early  as  1905,  United  States  officials 
have  acknowledged  repeatedly  that  Panama  retains  at  least  titular  sovereignty 
over  the  zone." 

"It  is  time  to  stop  debating  these  historical  and  legal  questions,"  he  said.  "It 
is  time  to  look  to  the  future." 

Assailing  another  "myth,"  Ambassador  Bunker  contended  that  it  was  in  the 
interest  of  Panama — as  well  as  the  United  States — to  keep  the  canal  open  and 
operating  efficiently. 

American  insistence  on  retaining  the  canal  "in  perpetuity,"  as  the  1903  treaty 
stipulates,  would  be  not  only  unrealistic  but  dangerous,  he  said. 

"The  most  likely  avenue  to  the  canal's  closure  and  loss  would  be  to  maintain 
the  status  quo,"  he  maintained,  adding  that  this  would  be  "a  source  of  persistent 
tension  in  Panama." 


[Exhibit  3] 
panama  :  bunker  departs  after  latest  round  of  talks 

[Text]  Panama,  November  2(3  (ACAN-EFE). — Special  U.S.  Ambassador  Ells- 
worth Bunker  returned  to  Washington  this  afternoon  along  with  Pentagon  of- 
ficial Gen.  Wellborn  Dolvin.  The  U.S.  negotiator  arrived  in  Panama  unexpectedly 
to  participate  in  a  new  round  of  talks  on  the  canal. 

This  was  the  first  time  a  military  official  has  accompanied  Bunker  to  par- 
ticipate in  the  talks  with  Panamanian  negotiators.  The  talks  were  held  on  Con- 
tadora  Island  (South  Pacific).  The  Panamanian  Government  has  not  yet  an- 
nounced the  advances  made  during  this  new  round  of  talks. 

The  chief  of  the  Panamanian  negotiating  team.  Foreign  Minister  Juan  An- 
tonio Tack,  did  not  take  part  in  the  talks  this  time,  because  he  was  in  Madrid  to 
attend  the  funeral  of  the  late  Spanish  head  of  state.  Gen.  Francisco  Franco,  and 
the  proclamation  of  Prince  Juan  Carlos  as  king  of  Spain. 

Bunker  and  Dolvin  were  seen  off  at  Tocuinen  International  Airport  by  Pan- 
amanian Foreign  Minister  Carlos  Ozores.  Panamanian  Ambassador  to  Washing- 
ton Nicolas  Gonzalez  Revilla  and  other  Foreign  Ministry  officials. 
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Torrijos  Sends  Ultimatum 
(By  Antonio  Martinez  Martin  of  ACAX-EFE) 

[Excerpts]  Panama  City,  November  26. — Panamanian  Government  chief  Gen. 
Omar  Torrijos  today  gave  U.S.  Ambassador  Ellsworth  Bunker  an  ultimatum: 
Either  bring  back  a  serious  proposal  on  the  canal  negotiations  or  do  not  return. 

A  new  round  of  U.S. -Panama  talks  on  a  new  canal  treaty  ended  today  on 
Contadora  Island  in  the  Pacific. 

While  Bunker  was  at  the  airport  about  to  leave  for  Washington,  he  received 
the  following  message  from  Torrijos:  "If  you  are  not  going  to  return  to  continue 
the  negotiations  with  a  proposal  that  commits  [empene]  the  U.S.  position  in  this 
negotiating  process,  do  not  return." 

[Buenos  Aires  IPS  in  Spanish  at  1616  GMT  adds  :  "When  he  received  the 
note  from  the  Panamanian  chief  of  government.  Bunker  was  accompanied  by 
the  Minister  in  Charge  of  Foreign  Affairs  Carlos  Ozores.  Panamanian  Ambassador 
to  Washington  Nicolas  Gonzales  Revilla  and  other  Panamanian  Foreign  Min- 
istry officials.  A  military  officer,  Gen.  Wellborn  Dolvin  of  the  Pentagon,  accom- 
panied Bunker  in  this  round  of  talks,  which  obviously  was  not  to  Panama's 
liking.  The  Panamanian  chief  of  government  officially  confirmed  his  stand  last 
night  to  the  U.S.  negotiators,  reiterating  a  position  which  Panama  has  stated 
many  times  to  the  United  States."] 

Although  at  the  beginning  of  the  year  it  was  repeatedly  stated  that  the  new 
U.S. -Panamanian  treaty  could  be  ready  by  August,  it  has  been  said  lately  that 
President  Ford's  administration,  harrassed  by  Congress  and  the  Pentagon,  will  not 
take  any  definite  step  until  after  the  elections  in  the  United  States  in  September 
1976. 

Political  observers  and  diplomats  pointed  out  here  tonight  that  the  stalemate 
in  the  negotiations  caused  by  these  factors  reportedly  was  the  reason  for  Torrijos' 
message  to  Ambassador  Bunker. 

ilt  should  also  be  noted  that  during  the  current  round  of  negotiations  at  Con- 
tadora Island,  the  chief  of  the  Panamanian  negotiating  team,  [Foreign  Minister] 
Tack,  went  to  Madrid  to  attend  Gen.  Francisco  Franco's  funeral  and  the  proc- 
lamation of  Juan  Carlos  de  Borbon  as  king  of  Spain. 

Senator  Helms.  Nothing,  however,  seemed  to  deter  the  Department 
of  State,  not  even  the  change  of  administrations  in  the  beginning  of 
this  year.  The  appointment  of  Ambassador  Sol  Linowitz  as  conegoti- 
ator  is  a  ease  in  point.  Ambassador  Linowitz  is  not  an  impartial  and 
professional  negotiator.  He  has  long  been  an  advocate  of  surrendering 
the  canal  to  Panama,  and  his  business  interests  coincide  with  that 
advocacy.  Unfortunately,  the  administration  once  again  chose  to  avoid 
debate  in  the  Senate  by  appointing  him  only  to  a  6-month  term— -a 
legal  subterfuge  which  enabled  him  to  bypass  the  confirmation 
process. 

If  the  State  Department  had  really  been  interested  in  consulting 
with  the  Senate,  they  would  have  used  the  opportunity  to  put  their 
positions  on  the  line.' But  instead  they  chose  the  bypass  route.  And  as 
a  result  of  avoiding  the  advice-and-consent  procedures  of  article  II. 
a  great  embarrassment  was  created  to  the  U.S.  Government  and  to  the 
State  Department  itself. 

For  after  a  Senate  speech  in  which  I  pointed  out  that  Ambassador 
Linowitz  was  on  the  board  of  directors  of  Pan  American  Airways,  and 
on  the  board  of  directors  of  the  Marine  Midland  Bank  (and  on  its 
executive  committee)— both  of  which  had  extensive  interests  in  Pan- 
ama and  needed  to  curry  favor  with  the  regime  to  maintain  those 
interests — the  Ambassador  was  forced  to  resign  from  at  least  one  of 
them. 

Mr.  Chairman.  I  would  also  like  to  ask  your  indulgence  to  make  my 
statement  on  Ambassador  Linowitz  also  a  part  of  my  testimony. 

[Statement  on  Ambassador  Linowitz  excerpted  from  the  Congres- 
sional Record  follows  :"| 


206 

[From  Congressional  Record,  Feb.  22,  1D77J 
Sol  Linowitz:   Banker  axd  Treaty  Negotiator — A   Conflict? 

Mr.  Helms.  Mr.  President,  I  am  greatly  concerned  that  Mr.  Sol  Linowitz,  who 
is  presently  in  Panama  us  a  chiei  co-negotiator  of  the  proposed  new  Panama 
(anal  treaty,  is,  at  the  same  time,  a  director  of  Marine  Midland  Banks,  Inc., 
and  Pan  American  Airways,  Inc.  Both  of  these  institutions  have  a  direct  financial 
interest  in  the  support  01  the  Torrijos  dictatorship  in  Panama  because  of  their 
activities  there  and  their  need  to  curry  favor  with  the  Panamanian  Govern- 
ment. Indeed,  Marine  Midland  has  made  risky  loans  directly  to  the  Republic 
of  Panama. 

The  proposed  treaty,  a  treaty  which  Mr.  Linowitz  has  long  advocated,  would 
give  away  billions  of  dollars  of  the  American  taxpayers'  investment  in  the  Canal 
Zone,  vastly  increase  payments  to  the  Republic  of  Panama,  and  strengthen  the 
Torrijos  regime,  which  is  tottering  both  financially  and  politically. 

There  is  no  indication  that  Mr.  Linowitz,  who  was  not  confirmed  by  the  Sen- 
ate, has  taken  steps  to  avoid  the  appearance  of  conflict  of  interest  by  resigning 
his  directorships  or  private  business  associations.  Until  this  matter  is  clarified, 
Mr.  Linowitz  should  step  aside ;  he  may  already  have  irrevocably  tainted  any 
treaty  which  is  the  product  of  his  negotiations. 

Mr.  President,  allow  me  to  go  into  detail  on  these  issues. 

For  the  past  week,  a  U.S.  negotiating  team  has  been  in  the  Republic  of 
Panama  for  the  purpose  of  negotiating  a  new  treaty  regarding  the  Panama 
Canal.  The  conegotiators  at  the  head  of  that  team  are  Ambassador-at-Large 
Ellsworth  Bunker,  a  career  ambassador,  and  Ambassador  Sol  Linowitz,  a  busi- 
nessman and  lawyer  sworn  in  on  February  9  as  special  representative  of  the 
President,  with  the  personal  rank  of  ambassador. 

The  nomination  of  Mr.  Linowitz  was  not  presented  to  the  Senate  for  advise 
and  consent.  I  am  informed  by  the  Department  of  State  that  it  is  not  the  custom 
to  seek  advise  and  consent  on  appointments  which  are  expected  to  be  of  less  than 
6  month's  duration.  The  administration  is  of  the  opinion  that  the  new  treaty 
will  be  completed  in  less  than  6  months. 

Thus  the  Senate  has  not  had  the  opportunity  to  investigate  Mr.  Linowitz' 
suitability  for  the  post,  nor  to  inquire  into  what  many  would  judge  to  be,  on 
the  face  of  it,  a  gross  impropriety  and  conflict  of  interest.  It  is  a  case  which 
hardly  seems  suited  to  our  post-Watergate  morality. 

According  to  the  best  information  which  I  have  been  able  to  find,  Mr.  Linowitz 
sits  on  the  board  of  directors  of  two  large  corporations  which  have  a  compelling 
financial  interest  in  the  outcome  of  events  in  Panama.  There  is  no  indication  that 
he  has  resigned  from  these  boards. 

Indeed,  press  accounts  from  the  period  before  he  was  sworn  in  quote  Mr. 
Linowitz  as  saying  that  he  would  not  take  the  job  if  he  had  to  give  up  his  private 
business  associations.  Biographic  data  furnished  last  week  by  the  Department 
of  State  indicates  that  he  is  presently  a  member  of  both  these  boards.  And  both 
institutions  have  informed  me  that  he  is  presently  a  member  of  their  boards. 

Mr.  President,  I  ask  unanimous  consent  that  the  biographic  data  furnished 
by  the  State  Department  be  printed  in  the  Record  at  the  conclusion  of  my  re- 
marks. 

The  Vice  President.  Without  objection,  it  is  so  ordered. 

(See  exhibit  1.) 

Mr.  Helms.  Mr.  President,  the  two  corporations  are  Pan  American  World 
Airways,  and  Marine  Midland  Banks,  Inc. 

Pan  American,  of  course,  lias  an  office  in  Panama,  and  uses  Panama  City  as 
convenient  midway  stop  on  its  Caribbean  and  South  American  flights.  It  is  of 
both  logistical  and  financial  interest  to  Pan  American  to  maintain  landing  rights 
in  Panama,  which  is  seeking  to  develop  its  tourist  business  further. 

The  Marine  .Midland  connection,  however,  is  far  more  immediate.  Mr.  Lino- 
witz serves  not  only  on  the  board  of  directors  of  Marine  Midland  Banks,  but 
also  on  its  executive  committee.  And  Marine  Midland  has.  over  the  past  few 
years,  participated  in  a  number  of  loans  to  the  Government  of  Panama's  dicta- 
tor. Omar  Torrijos.  Because  commercial  banks  regard  such  information  as  pro- 
prietary information,  T  have  been  unable  to  document  completely  the  extent  of 
Marine  Midland's  participation  and  financial  exposure  in  Panama.  But  I  have 
found  an  advertisement  from  the  Wall  Street  Jonurnal  of  November  20.  1073. 
announcing  a  loan  of  Silo. 000.000  to  the  Republic  of  Panama  consummated  on 
October  10.  1073.  T  am  told  that  there  are  other  sucb  loans.  Perhaps  Mr.  Linowitz 
could  give  the  details. 
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In  the  usual  format  of  such  advertisements,  the  amount  of  exposure  of  each 
participating  bank  is  not  listed.  However,  Marine  Midland  is  listed  as  a  partici- 
pant, along  with  Chase  Manhattan.  Bankers  Trust,  First  National  City  Bank, 
First  National  Bank  of  Chicago,  and  others. 

Mr.  President,  I  ask  unanimous  consent  that  the  advertisement  from  the  Wall 
Street  Journal  of  November  20,  1973,  be  printed  in  the  Record  at  the  conclusion 
of  my  remarks. 

The  Vice  President.  Without  objection,  it  is  so  ordered. 

( See  exhibit  2. ) 

Mr.  Helms.  Mr.  President,  the  mere  fact  of  the  existence  of  Marine  Midland's 
financial  commitment  to  the  Government  Panama  would  be  sufficient  to  question 
the  propriety  of  a  man  who  sits  on  Marine  Midland's  executive  committee  par- 
ticipating in  the  negotiations.  It  is  unfortunate  that  the  Senate  had  no  opportunity 
to  question  Mr.  Linowitz.  But  when  one  inquires  into  the  actual  situation  in 
Panama,  far  deeper  questions  arise. 

For  the  fact  is  that  the  Panamanian  Government  is  presently  in  a  deep  financial 
crisis  as  a  result  of  its  own  mismanagement,  and  the  international  banking 
community  has  grave  doubts  whether  the  outstanding  indebtedness  incurred  by 
Torrijos  can  be  paid.  Moreover,  if  the  Torrijos  government  falls  because  of  its 
financial  crisis,  it  could  well  mean  the  end  of  the  bankers'  paradise  created  by 
Torrijos  which  provides  the  United  States  and  other  banks  with  a  haven  for 
international  financial  transactions  outside  the  United  States. 

To  be  brief,  Mr.  President,  when  Omar  Torrijos  took  over  Panama  in  a  military 
coup,  he  reorganized  the  1  tanking  laws  of  the  country  in  1970.  following  the  advice 
of  the  New  York  banking  community.  The  new  laws  were  so  favorable  that  the 
banking  industry  in  Panama  went  through  a  startling  expansion  from  what  was 
then  a  few  banks  with  assets  of  a  few  millions  of  dollars,  serving  only  Panama's 
small  economy.  Today,  only  6  years  later,  there  are  73  banks  in  Panama,  with 
assets  of  $8.6  billion,  involved  in  transactions  throughout  the  world.  In  Panama, 
such  transactions  are  free  of  taxation  and  enjoy  other  advantages.  A  banking 
office  in  Panama  is  like  the  flag  of  convenience  which  Panama  offers  to  the  world 
merchant  marine. 

Needless  to  say,  Mr.  President,  Marine  Midland  is  among  those  banks  which 
take  advantage  of  those  transactions  with  an  office  in  Panama. 

Is  it  inconceivable.  Mr.  President,  that  the  longevity  of  the  regime  of  the 
dictator  who  set  up  this  bankers'  paradise  is  a  matter  of  some  concern  to  the 
executive  committee  of  Marine  Midland  Banks,  and  to  their  colleagues  in  asso- 
ciated banking  institutions? 

Of  course,  even  in  a  paradise,  there  have  been  some  drawbacks.  The  principal 
drawback  has  been  the  insatiable  appetite  of  the  Torrijos  regime  for  money. 
The  indebtedness  of  the  Republic  of  Panama  has  risen  from  some  $167  million 
when  Torrijos  took  over  to  an  estimated  $1.5  billion  today.  Not  all  of  that  is  from 
commercial  banks,  of  course.  A  great  deal  is  from  bilateral  and  multilateral 
lending  institutions.  Again  it  is  difficult  to  obtain  accurate  figures  for  the  current 
year.  But  the  most  recently  available  statistics  from  the  World  Bank  show  that 
at  the  beginning  of  1975.  commercial  banks  provided  half  the  lending. 

Moreover,  a  document  leaked  recently  from  Panama's  Department  of  Planning, 
states  that  debt  service  alone  will  take  39  percent  of  Panama's  budget  in  1977 — 
versus  7  percent  in  the  United  States — that  the  deficit  alone  may  be  as  high  as 
$139  million  and  that  to  refinance  loans  falling  due.  combined  with  the  deficit. 
will  require  $324  million  this  year.  The  key  paragraph  in  the  memorandum 
states,  in  translation : 

"We  feel  it  will  be  extremely  difficult  to  syndicate  loans  with  the  commercial 
banks  in  the  amounts  previously  mentioned,  taking  into  account  that  during  the 
present  fiscal  period  we  must  contract  for  a  total  of  B/323.6  million  ($823.6  mil- 
lion) with  those  sources,  who  in  turn  have  become  more  demanding  each  time 
that  an  accord  has  to  bo  finalized.  Besides  the  relation  between  servicing  the  debt 
and  current  revenues  of  between  3S.9  percent  and  39  percent  suggest  a  deterio- 
rated capacity  to  service  this  debt  and  thus  will  increase  the  risk  as  realized  by 
the  lending  institutions." 

The  financial  crisis  in  Panama  has  been  aggravated  by  governmental  inter- 
vention into  the  economy  with  counterproductive  measures,  such  as  minimum 
wages,  rent  control,  and  price  supports,  all  of  which  have  priced  Panama's  exports 
out  of  the  world  market.  A  confidential  memorandum  sent  to  the  Department  of 
State  by  the  U.S.  Embassy  in  Panama  last  October  had  this  to  say  : 
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"Economic  conditions  in  Panama  worsened  steadily  during  the  1976  first  half. 
There  were  decreases  from  a  year  ago  in  key  indicators  .  .  .  overall  growth  is 
likely  to  be  near  zero  for  1976." 

Moreover,  even  the  extraordinary  upsurge  of  Panama's  worldwide  indebted- 
ness has  failed  to  prop  up  a  sagging  and  mismanaged  economy.  The  confidential 
State  Department  memo  points  out  that  the  increase  in  foreign  loans  has  made 
matters  worse,  not  better : 

"Increased  external  financial  flows  per  se,  regardless  of  concessionary,  permit 
Panama  to  defer  grappling  with  the  core  problem  of  low  productivity  until  a  later 
date  when  the  problem  will  probably  have  worsened,  unless  such  financing  bears 
specifically  on  some  aspect  of  costs.  Indeed,  much  of  the  capital  inflow  of  the 
past  three  years  has  aggravated  Panama's  economic  malaise  by  exacerbating 
its  debt  service  burden  without  enhancing  overall  productivity." 

Mr.  President,  I  ask  unanimous  consent  that  a  translation  of  the  memoran- 
dum from  the  Ministry  of  Planning  of  Panama  and  a  copy  of  the  State  Depart- 
ment memorandum  of  October  26,  1976,  be  printed  in  the  Record  at  the  conclu- 
sion of  my  remarks. 

The  Vice  President.  Without  objection,  it  is  so  ordered. 

(See  exhibits  3  and  4.) 

Mr.  Helms.  Mr.  President,  the  interest  of  Marine  Midland  goes  beyond  the 
normal  proprietary  interest  which  a  lending  institution  has  in  a  loan  it  has  ex- 
tended. The  series  of  loans  from  private  banks  has  been  used  to  prop  up  an  in- 
competent dictatorial  regime ;  the  regime  for  its  part  has  returned  the  favor  by 
providing  a  haven  for  the  banks  to  expand  their  international  operations.  But 
the  whole  mutual  arrangement  depends  upon  the  personal  favor  of  the  dicta- 
tor who  has  complete  control,  General  Torrijos.  If  Torrijos  falls,  no  one  can 
tell  what  kind  of  a  government  will  follow. 

But  the  banks  have  just  about  reached  the  limit  in  the  amount  of  credit  they 
can  extend.  Xew  sources  of  funding  the  Torrijos  government  must  be  found  if 
the  present  beneficial  environment  for  the  bank  is  to  continue.  The  treaty  negotia- 
tions have  been  talking  about  a  $40  million  annual  payment  from  the  United 
States  to  Panama  under  the  new  treaty. 

Mr.  President,  is  it  beyond  reason  that  the  members  of  the  banking  fraternity 
involved  in  Panama  are  looking  to  the  proposed  surrender  of  U.S.  sovereignty 
and  territory  in  the  Canal  Zone  as  a  way  of  propping  up  tbe  Torrijos  regime 
and  providing  increased  revenues  to  his  government?  Is  it  not  fair  to  ask  whether 
the  short  range  interests  of  those  financial  institutions  might  not  be  subordinated 
to  the  long-term  interests  of  the  United  States? 

I  have  many  friends  in  the  banking  industry,  and  was  closely  associated  for  a 
time  with  the  industry  in  my  State,  and  I  am  not  trying  to  impugn  their  motives. 
But  in  international  situations,  it  is  no  easy  matter  to  separate  personal  inter- 
ests and  national  interests,  and  to  make  objective  judgments. 

For  example.  I  tbink  that  anyone  who  thinks  that  the  best  way  to  assure 
stability  in  Panama  is  to  give  away  the  Panama  Canal  is  making  a  disastrous 
mistake.  Similarly,  anyone  who  thinks  we  can  defend  the  Panama  Canal  if  we 
only  have  a  status-of-forces  treaty  with  Panama  is  making  a  big  mistake.  More- 
over, anyone  who  thinks  that  appeasement  of  a  left-wing  dictator  will  provide 
a  base  for  enduring  relations  with  Panama  is  making  a  terrible  mistake. 

But  these  are  judgments  that  will  ultimately  come  to  the  Congress  of  the 
United  States  for  debate.  Meanwhile,  it  seems  to  me  that  it  is  a  grave  error  to 
have  a  banker  who  is  in  bed  with  Torrijos  negotiate  the  proposed  treaty.  I  re- 
gret that  Mr.  Linowitz'  nomination  bypassed  the  usual  path  of  advise  and  con- 
sent in  the  Senate 

Had  Mr.  Linowitz'  nomination  come  before  the  Senate,  there  would  have  been 
the  opportunity  to  quesiton  Mr.  Linowitz  about  IS  U.S.C.  20S,  which  says  in 
part :  "Whoever,  being  an  officer  or  employee  of  the  executive  branch  of  the 
United  States  Government,  of  any  independent  agency  of  the  United  States,  or 
of  the  District  of  Columbia,  including  a  special  government  employee,  partici- 
pates personally  and  substantially  as  a  government  officer  or  employee,  through 
decision,  approval,  disapproval,  recommendations,  the  rendering  of  advice,  in- 
vestigation, or  otherwise,  in  a  judicial  or  other  proceeding,  application,  request 
for  a  ruling  or  other  determination,  contract,  claim,  controversy,  charge,  accusa- 
tion, arrest,  or  other  particular  matter  in  which,  to  his  knowledge,  he.  his  spouse, 
minor  child,  partner,  organization  in  which  he  is  serving  as  officer,  director, 
trustee,  partner,  or  employee,  or  any  person,  or  organization  with  whom  he  is 
negotiating  or  has  any  arrangement  concerning  prospective  employment,  has  a 
financial  interest — 
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'Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  two  years, 
or  both.*1 

Had  such  questioning  been  possible,  perhaps  the  Nation  would  have  learned 
what  steps  Mr.  Linowitz  intended  to  take  to  avoid  a  conflict  of  interest,  or  the 
appearance  of  conflict  of  interest,  as  the  case  may  be.  He*  certainly  is  an  em- 
ployee, or  a  special  employee ;  he  is  participating  personally  and  substantially ; 
he  is  making  decisions  and  recommendations  and  rendering  advice ;  it  is  a  par- 
ticular matter  in  which  an  organization  of  which  he  is  a  director  has  a  financial 
interest — in  fact  two  organizations  of  which  he  is  a  director.  The  American 
people  deserve  to  know  how  he  will  avoid  a  conflict. 

It  is  worth  pointing  out  that  only  a  week  ago,  U.S.  Attorney  General  Griffin 
B.  Bell  quite  properly  informed  Mr.  Charles  Kirbo,  the  close  friend  and  confidant 
of  the  President,  that  he  would  be  classified  as  a  "special  employee"  of  the  gov- 
ernment whenever  he  gave  advice  to  the  President — even  though  he  was  receiving 
no  compensation  from  the  Government.  General  Bell's  opinion  was  that  the  con- 
flict-of-interest statutes  prohibited  Mr.  Kirbo,  as  a  "special  employee",  from 
giving  advice  to  the  President  on  any  matter  in  which  he  had  a  financial 
interest. 

If  this  is  true  of  Mr.  Kirbo.  who  is  not  even  officially  employed  by  the  Gov- 
ernment, is  it  not  proper  to  ask  whether  it  applies  to  Mr.  Linowitz.  who  has  been 
sworn  in  as  an  ambassador  and  "special  representative"  of  the  President? 

Mr.  President,  until  these  matters  are  resolved,  it  is  inappropriate  for  Mr. 
Linowitz  to  participate  in  the  negotiations.  Indeed,  because  of  press  reports  that 
substantive  progress  has  been  made  during  the  past  week  toward  a  treaty  draft, 
it  could  well  be  that  any  treaty  draft  ulimately  produced,  even  if  Mr.  Linowitz 
resigns,  will  be  fataly  flawed.  A  controversial  treaty  that  has  the  appearance 
of  being  tainted  by  special  interests  does  not  deserve  the  consideration  of  the 
Senate.  Mr.  Linowitz  should  voluntarily  stand  aside,  and  offer  an  explanation 
to  the  American  people  and  the  Congress. 

Mr.  President,  I  ask  unanimous  consent  that  an  article  from  the  Washington 
Post,  "Carter  Confidant  Is  Ruled  Subject  to  Conflict  Curbs,"  of  February  15, 
1977,  be  printed  in  the  Record. 

The  VICE  PRESIDENT.  Without  objection,  it  is  so  ordered. 

( See  exhibit  5. ) 

Exhibit  1 
biographic  data  :  hon.  sol  m.  linowitz 

Age  :  62,  birth  :  Trenton  N.J. 

Marital  status:  Married;  four  daughters  (Mrs.  Kenneth  Mozersky,  Mrs. 
Gabriel  Gerstenblith.  Jan  Ronni' ) . 

Senior  partner  of  the  international  law  firm  of  Coudert  Brothers,  One  Farragut 
Square  South,  Washington.  D.C.  20006 ;  200  Park  Avenue.  New  York.  N  Y. 
10017. 

Co-chairman  (formerly  chairman) .  National  Urban  Coalition. 

President,  Federal  City  Council. 

Chairman,  National  Council  of  Foreign  Policy  Association. 

Chairman,  Commission  on  U.S. -Latin  American  Relations. 

Chairman  of  the  Board,  Jewish  Theological  Seminary  of  America. 

Mem  her 

Board  of  Directors,  Time,  Inc.   (also  Chairman  of  Audit  Committee). 

Board  of  Directors.  Pan  American  World  Airways  (also  member  of  Executive 
Committee). 

Board  of  Directors,  Marine  Midland  Banks.  Inc.  (also  member  of  Executive 
Committee). 

Board  of  Trustees.  Mutual  Life  Insurance  Company  of  New  York. 

Board  of  Trustees.  Center  for  Inter-American  Relations. 

Board  of  Directors.  International  Executive  Service  Corps. 

National  Commission  on  Critical  Choices  for  Americans. 

Council  on  Foreign  Relations. 

National  Board  on  Graduate  Education. 

i'i  lloir 

American  Academy  of  Arts  and  Sciences,  and  Royal  Society  of  Arts. 
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Previous  positions 

U.S.  Ambassador  to  the  Organization  of  American  States  (Nov.  1966-May 
1969). 

U.S.  Representative  to  the  Inter-American  Committee  of  the  Alliance  for 
Progress  (Nov.  1966-May  1969). 

Chairman  of  the  Board,  Xerox  Corporation ;  previously  Chairman  of  Execu- 
tive Committee  and  General  Counsel  (1955-1966). 

Senior  Partner,  Harris,  Beach,  Wilcox,  Dale  and  Linowitz  (Rochester,  New 
York,  1958-1966). 

Chairman,  National  Committee  for  International  Development  (1964-1966). 

Vice  Chairman,  J.  F.  Kennedy  Center  for  the  Performing  Arts  (1965-1970). 

Chairman,  State  Department  Advisory  Committee  on  International  Organiza- 
tions (1963-1966). 

Assistant  General  Counsel,   Office  of  Price  Administration    (1942-1944). 

Lieutenant,  U.S.  Naval  Reserve  (1944-1946). 

Educational 

A.B.  Degree  (1935):  Hamilton  College  (Salutatorian)  ;  Phi  Beta  Kappa; 
Delta  Sigma  Rho  :  Phi  Delta  Epsilom. 

J.D.  Degree  (1938):  Cornell  Law  School  (Editor  in  Chief,  Cornell  Law 
Quarterly  ;  Phi  Kappa  Phi ;  Order  of  Coif ) . 

Honorary  doctorate  degrees  (LLD.  and  L.H.D.) 

Allegheny  College,  American  University,  Amherst  College,  Babson  Institute. 
Bucknell  University,  Colgate  University.  Curry  College,  Elmira  College,  Ithaca 
College.  Marietta  College,  Notre  Dame  University,  Oberlin  College,  Pratt  Insti- 
tute, Roosevelt  University,  St.  John  Fisher  College,  St.  Lawrence  University, 
Syracuse  University,  University  of  Judaism,  University  of  Michigan,  University 
of  Missouri.  Washington  University,  Wooster  College,  and  Yeshiva  University. 

Trustee 

Cornell  University,  Hamilton  College,  the  Johns  Hopkins  University,  the 
American  Assembly,  and  the  Salk  Institute. 


Exhibit  2 

republic  of  panama :  $115,000,000 

(Ten-Y'ear  Eurodollar  Loan) 

Managed  by  Citicorp  International  Bank  Limited,  Dillon,  Read  &  Co.  Inc. 
Smith,  Barney  &  Co.  Incorporated,  and  Banco  Nacional  de  Panama. 
And  provided  by — 
Asia  Pacific  Corporation  Ltd. 
Banco  de  Santander  Y  Panama. 

Bank  of  America  NT  &  SA,  San  Francisco.  California. 
Bank  of  Montreal. 
The  Bank  of  Nova  Scotia. 
The  Bank  of  Tokyo,  Ltd. 
Bankers  Trust  Company. 
Banque  Ameribas. 
Banque  Nationale  de  Paris. 
The  Chase  Manhattan  Bank,  N.A. 
Citicorp  International  Bank  Limited. 
Compagnie  Lnxembourgeoise. 
De  Banques  A. 
Dresdner  Bank  Group. 

The  First  National  Bank  of  Boston,  Panama  Branch. 
The  First  National  Bank  of  Chicago. 
First  National  City  Bank. 
The  Fuji  Bank,  Limited. 
The  Industrial  Bank  of  Japan  Limited. 
[nteninion-Banque. 

Lloyds  &  Bolsa  International  Bank  Limited. 
London  &  Continental  Bankers  Limited. 
The  Long-Term  Credit  Bank  of  Japan  Limited. 
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Marine  Midland  Bank  New  York. 

The  Mitsui  Trust  and  Banking  Company  Limited. 

National  and  Grindlays  Bank  Limited. 

Republic  National  Bank  of  Dallas. 

Rothschild  Intercontinental  Bank  Limited. 

The  Roal  Bank  of  Canada. 

Security  Pacific  National  Bank. 

The  Sumitomo  Bank,  Ltd. 

The  Tokai  Bank,  Limited. 

Toronto  Dominion  Bank. 

Agent :  First  National  Citv  Bank. 

October  19,  1973. 


Exhibit  3 
memorandum 

To :   Eng.   Demetrio  B.  Lakas,   President  of  the  Republic,   Presidency   of  the 

Republic. 
From :  Nicolas  Arditto  Barleta,    Planification  Minister. 
Matter :  Financial  perspectives  for  1977. 

The  purpose  of  this  Memorandum  is  to  call  attention  to  the  financial  basis 
upon  which  will  be  defined  the  budget  policy  of  1977  thus  permitting  to  show 
the  pertinent  limitations  that  are  being  detected  in  this  year's  budget. 

(a)  The  current  revenues  should  increase  between  B/  43.6  million  and  B/  44.2 
million  with  respect  to  this  year's  revised  income  figures  thus  reaching  totals  of 
B/  339.7  million  or  B/  333.3  million ;  dependent  on  whether  or  not  there  is  a 
recuperation  in  the  economic  activity  during  the  last  six  months  of  this  year. 

(&)  The  increase  in  current  revenues  assumes  an  economic  upturn  of  3  percent 
and  an  inflation  rate  of  5  percent  throughout  1976. 

(c)  It  also  assumes  a  B/  21.0  million  package  increase  of  taxes  which  should 
not  interfere  significantly  in  the  desired  economic  recuperation  process. 

(d)  The  technical  group  involved  in  this  evaluation  has  concluded  that  the  fol- 
lowing are  the  tributary  measures  that  would  fill  the  above  requirements : 

A  consumer  tax  designed  in  such  a  manner  as  to  minimize  its  effect  on  prices 
and  on  lower  income  groups.  This  type  of  taxation  tends  to  divert  private  expendi- 
ture towards  investments,  thus  stimulating  economic  development. 

Reform  import  duties  in  order  to  replace  specific  value  taxes  by  value  added 
duties.  This  measure  will  adjust  the  increase  of  tax  income  to  the  increased  cost 
of  imported  goods,  and  will  thus  help  to  stimulate  internal  production. 

Limit  the  tax  deduction  permitted  on  interest  paid  for  mortgage  loans  used  to 
buy  homes  for  one's  personal  use. 

Consolidate  the  progressive  tax  structure  for  corporations  into  one  tax  rate 
in  order  to  avoid  the  use  of  numerous  companies  to  lower  the  effective  tax  rate. 

(e)  At  the  same  time,  operational  expenses  are  estimated  to  increase  from 
between  B/  50.3  million  and  B/  50.7  million  and  will  reach  totals  of  B/  340.6 
million  or  B/  341.0  million,  depending  on  how  the  economy  is  reactivated  during 
the  second  semester  of  this  year. 

(/)  The  fact  that  the  increase  in  revenues  will  be  inferior  to  the  increase  in 
expenses  suggest  that  there  will  virtually  be  no  new  recourses  to  augment  the 
coverage  of  public  services. 

(<7)  The  significance  of  the  rigidity  to  which  the  new  budget  elaboration  will 
be  subjected  will  be  understood  when  one  observes  that  only  B/  3.1  million  will 
correspond  to  net.  reincorporations  of  previously  frozen  expenditures,  while  the 
remaining  B/  47.2  million  correspond  to  commitments  of  an  obligatory  nature. 

(h)  These  commitments  of  an  obligatory  nature  can  be  broken  down  in  the 
following  manner : 

(1)  From  between  B/  42.3  million  to  B/  42.7  million  for  servicing  the  foreign 
debt  which  will  increase  from  between  B/  87.5  million  to  B/  129.8  million  or 
B/  130.2  million  in  11)77.  depending  on  whether  or  not  the  economy  recuperates 
during  the  last  semester.  Interest  will  increase  from  between  B/  24.8  million 
or  B/  25.2  million,  depending  on  the  above  observation,  while  the  amortizations 
will  be  increased  by  IV  17.5  million.  Due  to  the  tendency  required  to  service  the 
foreign  debt,  its  ratio  in  respect  to  current  revenue  increases  from  29.6  percent  to 
between  38.2  percent  and  39.0  percent  which  significantly  deteriorates  our  ca- 
pacity for  further  indebtedness. 


212 

(2)  B/  2.3  million  of  the  amortization  of  salaries  are  for : 
Education — B/  1.4  million. 

Health— 0.4  million. 

Housing — 0.1  million. 

Other  institutions — 0.4  million. 

(3)  B/  1.3  million  of  current  transferences  which  reflex  the  increase  in  subsidy 
to  the  National  University,  the  payment  of  Balboa  notes  subscribed  to  BID 
and  the  increased  consumption  of  water. 

(4)  E/  0.4  million  in  salary  increases  to  : 
Health— 0.3  million. 

Government  and  Justice,  Labor — . 
Presidency — 0.1  million. 

(5)  B/  0.3  million  for  the  XIII  the  month  of  public  functionaries. 

(6)  B/  0.2  million  for  inclusion  in  the  MID  A  budget  for  personnel  frozen  in 
its  investment  portion  of  said  budget  and  for  the  hiring  of  new  auditors  for  the 
Finance  Ministry. 

(7)  B/  0.4  million  in  order  to  bolster  the  supply  budget  of  the  Health  Ministry 
and  other  compulsory  expenditures. 

(i)  Since,  for  the  above  reasons,  all  other  expenses  must  be  maintained  at  the 
budgeted  fiscal  1976  level,  it  is  convenient  to  eliminate  from  the  budgeting  proc- 
ess all  programmed  budgeting  meetings  in  order  that  the  respective  institutions 
and  our  analyst  can  dedicate  the  most  amount  of  their  time  possible  to  formulate, 
evaluate  and  turn  in  punctually  their  budget  by  program. 

(j)  As  to  the  Central  Government  contribution  towards  the  public  investment 
program,  we  calculate  that  it  will  be  B/  78.0  million  which  represents  an  in- 
crease of  B/  18.0  million  over  B/  60.0  million  that  is  estimated  mil  have  been 
contributed  this  year. 

(k)  As  a  result,  the  global  deficit  will  be  between  B/  131.9  million  and  B/ 
138.7  million,  depending  on  how  well  the  economy  recuperates  during  the  second 
semester. 

(1)  To  finance  this  deficit  we  will  require  B/  15.6  million  from  the  Venezuelan 
Investment  Fund  B/  5.0  million  in  Internal  Bonds,  and  from  B/  111.3  million  to 
B/  118.7  million  from  the  private  banks. 

(m)  Thus,  the  amounts  that  must  be  financed  as  well  as  the  amounts  that 
must  be  obtained,  create  very  concrete  problems  which  in  turn  reiterate  the  need 
to  increase  expenses  and  investments  only  in  those  areas  of  an  obligatory  nature 
and  to  dedicate  the  most  of  time  possible  to  the  conscientious  elaboration  of  a 
budget  by  programs  in  order  to  execute  the  largest  possible  amount  of  services 
required  by  our  society  with  the  scarce  resources  that  are  available. 

(n)  On  the  one  side,  the  required  new  financing  of  between  B/  131.9  million 
and  B  /  138.7  million  implies  that  there  will  be  pressure  on  the  liquidity  and  sol- 
vency of  the  National  Bank  which  must  provide  the  Central  Government  the 
monetary  resources  while  the  3  previously  mentioned  financial  operations  can  be 
formalized,  all  of  which  should  take  at  least  four  months.  During  this  period, 
the  National  Bank  will  have  to  recur  to  its  lines  of  credit  as  well  as  to  its  internal 
reserves  which  have  been  practically  saturated  during  the  present  year  by  having 
to  finance  the  global  deficit  of  B/  99.3  million  which  in  turn  is  between  B/  32.6 
million  and  B/  39.4  million  less  than  what  has  been  estimated  for  1977. 

(n)  On  the  other  hand,  we  feel  it  will  be  extremely  difficult  to  syndicate 
loans  with  the  commercial  banks  in  the  amounts  previously  mentioned,  taking 
into  account  that  during  the  present  fiscal  period  we  must  contract  for  a  total  of 
B/323.6  million  with  those  sources,  who  in  turn  have  become  more  demanding 
each  time  than  an  accord  has  to  be  finalized.  Besides,  the  relation  between 
servicing  the  debt  and  current  revenues  of  between  38.9%  and  39%  suggest  a 
deteriorated  capacity  to  service  this  debt  and  thus  will  increase  the  risk  as 
realized  by   the  lending  institutions. 

(o)  In  short,  1977  lines  up  as  extremely  delicate  due  as  much  to  current  ex- 
penses increasing  more  than  current  revenues,  as  well  as  to  the  amount  and  struc- 
ture of  the  new  financing  that  must  be  contracted  which  reaches  the  limits  avail- 
able to  the  Nation  as  such. 

Cp)  As  a  result  of  the  above,  I  respectfully  request  your  backing  in  eliminating 
the  budgeting  meetings  and  in  demanding  from  the  institutions  that  they  pay 
the  most  attention  to  formulating  and  elaborating  a  budget  by  program.  Also.  T 
ratify  the  need  for.you  to  back  the  approval  and  execution  of  the  taxing  measures 
that  we  have  presented  for  your  consideration,  once  that  we  have  finalized  the 
pertinent  studies. 

With  by  highest  consideration  and  appreciation. 
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Exhibit  4 

(Sent  by  United  States  Embassy  in  Panama  to  the  State  Department  on 

Oct.  26th,  1976) 
Tags :  ECOX,  EFIX. 
Subject :  Panama's  recession  is  structural — a  result  of  low  productivity. 

1.  This  message  is  part  of  a  continuing  series  of  mission  economic  studies  of 
the  State  of  the  Panamanian  economy  and  projections  for  its  future. 

2.  Summary  :  Panama's  recession,  which  deepened  during  the  first  half  of  1976, 
is  either  cyclical  nor  primarily  a  product  of  economic  conditions  outside  Panama. 
In  our  view  the  economy  is  floundering  mainly  because  its  high  cost  output  is 
not  competitive  in  the  world  market  and  few  opportunities  exist  for  available 
private  investment.  To  establish  a  basis  for  renewed  subtainable  growth  will 
require  actions  that  lead  to  lower  costs  and  improved  productivity.  These  could 
include  easing  the  labor  code,  reducing  subsidies,  boosting  domestic  savings,  and 
directing  resource  flows  more  toward  the  international  service  sector  where 
Panama  has  natural  advantages,  however,  most,  such  actions  would  cut  back 
social  benefits  granted  to  the  working  classes  under  the  "revolution",  and  might 
not  be  politically  acceptable  under  the  present  government,  inflows  of  foreign 
capital  have  not  been  getting  at  the  core  problem  of  high  costs  (low  productivity) . 
Lack  of  access  to  relevant  Canal  Zone  sites  is  delaying  GOP  development  of  infra- 
structure which  is  prerequisite  to  the  growth  of  various  commercial  services 
industries  by  the  Panamanian  private  sector.  End  summary. 

3.  Economic  conditions  in  Panama  worsened  steadily  during  the  1976  first  half. 
There  were  decreases  from  a  year  ago  in  key  indicators — manufacturing,  con- 
struction, external  trade,  unemployment,  (increase),  and  sales  to  the  Canal  Zone 
(see  reftel ) ,  overall  growth  is  likely  to  be  near  zero  for  1976. 

4.  Failure  of  the  economy  to  respond  to  a  variety  of  stimulants  indicates  that 
the  recession  is  more  than  a  cyclical  maladjustment.  Credit  has  remained  rela- 
tively plentiful,  with  preferential  rates  available  from  the  government  for  both 
agricultural  and  industrial  projects.  There  are  tax -subsidies  for  new  exports, 
and  tax  benefits  for  reinvested  profits.  No  basic  changes  have  been  made  in  the 
"rules  of  the  game"  under  which  business  operates,  such  as  the  labor  code  or  tax 
laws,  since  before  the  onset  of  recession,  in  fact,  the  GOP  in  recent  months  has 
actively  sought  by  various  direct  means  to  improve  the  business  climate.  A  large 
boost  in  1975  public  sector  spending  had  little  effect  on  either  private  investment 
or  aggregate  demand. 

5.  Also.  Panamanian  economic  problems  do  not  seem  to  be  caused  primarily  by 
worldwide  economic  trends  or  world  trade.  In  contrast  to  Panama's  continuing 
decline,  other  developing  countries  (  LDC's)  have  been  experiencing  a  quickening 
economic  tempo  so  far  this  year  in  response  to  rapid  recovery  by  the  industrialized 
countries,  plus  some  correction  of  structural  maladjustments,  LDC  exports  have 
been  generally  increasing  as  a  part  of  the  marked  improvement  in  1976  first  half 
world  trade  (plus  10  percent)  while  the  value  of  Panamanian  exports  remained 
at  its  1975  level  (excluding  an  abnormal  decline  in  petroleum  products  exports), 
changes  in  Panama's  economy  also  differed  from  the  worldwide  pattern  both 
during  the  1974-75  world  recession  and  the  years  immediately  preceding  it. 
Despite  sharp  1974-75  recession  among  the  industrialized  countries  (zero 
growth),  LDC's,  gross  domestic  product  (GDP)  increased  5.5  percent  in  1974 
and  1.7  percent  in  1975.  Growth  had  begun  tapering  off  in  1971  whereas  during 
1971-73  the  rest  of  rhe  world  including  Latin  America  experienced  unprecedented 
boom. 

6.  Private  investment  in  Panama  readied  a  peak  in  1971.  Growth  in  manufac- 
turing began  to  fall  off  in  1971  with  a  decline  in  the  number  of  attractive  import 
substitution  possibilities,  little  increase  has  subsequently  taken  place  in  the  vol- 
ume of  manufactured  exports,  output  of  both  construction  materials  and  inter- 
mediate goods  stopped  expending  in  1973.  Expansion  of  construction  activity 
began  slowing  in  r.>7_!  and  has  actually  been  declining  since  1974.  Imposition  of 
rent  controls  in  1973  brought  private  investment  in  low  cost  housing  To  a  stand- 
still. On  the  other  band,  growth  Of  the  important  services  sector  remained  near 
8  percent  annually  through  1974  (plus  3  percent  in  1975)  due  in  port  to  tbe  major 
expansion  of  the  foreign  banking  sector  since  1971.  growth  in  agricultural  output 
has  remained  sluggish  since  1970  at  about  3  percent  annually,  much  slower  than 
during  the  1960's. 

7.  Panama's  basic  economic  weakness  in  our  view  and  the  reason  behind  cur- 
rent  stagnation   is   its   non-competitiveness   in    the   world    market      ;i    structural 
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problem  involving  primarily  high  cost  production  (coupled  with  a  lack  of  re- 
sources) in  both  agriculture  and  industry.  The  export  potential  for  Panamanian 
agriculture  is  extremely  limited  at  present,  the  main  exports,  bananas,  is  in  the 
hands  of  foreign  plantation  operators,  and  has  probably  reached  its  peak  in  an 
increasingly  competitive  world  market.  In  general,  land  is  of  poor  quality  and 
farm  labor  costs  are  high — the  $3  per  day  minimum  wage  is  estimated  to' be  at 
least  double  the  rate  anywhere  else  in  Central  America.  The  government  encour- 
ages high  cost  production,  including  rice,  the  principal  crop,  by  subsidizing  pro- 
ducers through  support  prices  typically  set  above  the  world  market.  Thus. 
Panama  cannot  profitably  export  major  crops  such  as  rice  and  corn  and  is  further 
precluded  from  developing  any  profitable  export  potential  for  various  lesser  crops 
by  the  small  domestic  market  base  in  Panama.  Accessible  forests  have  been  cut 
over  and  there  is  little  potential  for  meat  exports  while  access  to  the  U.S.  market 
is  restricted.  Panama's  sugar  industry  is  likewise  non-competitive  due  to  high 
costs  of  both  cane  production  and  refining  operations. 

8.  As  with  agriculture,  Panama's  manufacturing  industry  currently  has  little 
export  or  overall  growth  potential  because  of  high  production  costs  coupled  with 
a  dearth  of  natural  resources  (copper  deposits  have  not  yet  been  determined  to  be 
economically  exploitable).  Minimum  wages  and  the  general  wage  and  benefit 
structure  in  Panama  are  estimated  to  be  the  highest  in  Central  America  and 
among  the  highest  in  all  Latin  America.  Higher  wages  and  benefits  in  the  Canal 
Zone  exert  upward  pressure  on  wages  in  the  republic  as  employers  compete  for 
the  generally  better  qualified  workers  attracted  by  Zone  wages.  The  dominance 
of  the  service  sector  in  Panama's  central  urban  areas  with  its  higher  skill  levels 
also  creates  upward  pressure  on  the  entire  wage  and  benefit  structure.  Employee 
benefits  under  Panama's  labor  code  add  to  direct  employment  costs.  The  code 
exerts  indirect  pressures  on  costs  through  subsidies  such  as  firing  restrictions 
imposed  on  employers  and.  by  strengthening  the  trade  union  movement,  bolsters 
the  trend  toward  costlier  contract  settlements.  High  labor  costs  encourage  the 
substitution  of  capital  for  labor,  thus  boosting  structural  unemployment  through- 
out the  economy.  Also,  relative  capital  costs — mostly  foreign  sourced — are  likely 
to  rise  as  Panama's  already  high  debt  service  burden  worsens  and  the  economic 
outlook  for  other  LDCs  improves  relative  to  Panama. 

9.  Establishing  the  basis  for  renewed  growth  and  improved  economic  well 
being  that  can  be  sustained  will  require  actions  that  lead  to  a  lower  cost  struc- 
ture. One  widely  discussed  possibility  is  an  easing  of  the  labor  code,  although  its 
real  impact  on  costs  remains  uncertain  (it  did  not  bring  on  recession  although 
it  may  have  stood  in  the  way  of  needed  private  sector  adjustments).  Changes 
probably  would  not  induce  an  immediate  surge  of  private  investment,  however, 
the  business  community  has  made  clear  its  conviction  that  changes  are  essential, 
giving  them  an  additional  psychological  importance  that  bears  importantly  on 
the  general  investment  climate.  Changes  might  be  a  convincing  sign  of  GOP  con- 
cern over  the  private  sector's  economic  plight. 

10.  Appropriate  belt  tightening  also  could  include  lowering  subsidies  as  well 
as  the  wage/benefit  structure  to  reduce  relative  production  costs,  and  increasing 
personal  taxes  to  curb  consumption  (particularly  imports)  and  expand  domestic 
savings.  These  effects  are  usually  achieved  indirectly  by  currency  devaluation. 
Since  Panama's  currency  is  the  U.S.  dollar,  such  actions  must  be  taken  directly, 
in  addition,  resources  may  need  to  be  more  heavily  concentrated  in  the  interna- 
tionally-based services  sector  where  Panama  has  more  natural  advantages,  with 
proportionately  less  in  agriculture  and  the  non-productive  social  sectors. 

11.  Comments : 

(A)  Panama's  high  wages,  subsidies,  and  consumer  imports — together  with  a 
moderate  tax  burden  and  little  public  saving — permit  a  standard  of  living  which 
no  Longer  appears  to  be  supportable  by  Panama's  inefficient  domestic  production. 

(B)  Increased  external  financial  flows  per  se,  regardless  of  concessionality. 
permit  Panama  to  defer  grappling  with  the  core  problem  of  low  productivity 
until  a  later  date  when  the  problem  will  probably  have  worsened,  unless  such 
financing  hears  specifically  on  some  aspect  of  costs.  Indeed,  much  of  the  capital 
inflow  of  the  past  three  years  has  aggravated  Panama's  economic  malaise  by 
exacerbating  its  debt  service  burden  without  enhancing  overall  productivity. 
Moreover,  total  inflows  greatly  exceeded  the  current  account  deficity  of  Panama's 
balance  of  payments,  resulting  in  large  negative  "errors  and  omissions"  (around 
SUM)  million  annually)  most  of  which  probably  represented  outflows  of  domesti- 
cally-owned capital. 

(C)  The  types  of  actions  mentioned  above  for  addressing  Panama's  high  cost 
structure  run  headlong  into  the  "revolution" — the  social  and  economic  benefits 
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granted  to  the  urban  and  rural  working  classes  over  the  past  eight  years  which 
would  need  to  be  reversed  in  party  in  short,  the  "revolution"  has  collided  with 
growth  and  one  or  the  other  must  yield,  whether  or  not  actions  of  sufficient  scope 
to  be  economically  meaningful  along  the  above  lines  are  politically  possible  for 
the  present  government  is  questionable. 

(D)  Panama's  best  economic  prospects  lie  in  the  development  of  its  potential 
as  a  sub  for  servicing  international  commerce,  various  aspects  of  cargo  handling 
are  an  essential  part  of  the  picture.  Thus,  the  GOP  has  a  valid  case  in  urging 
early  access  to  relevant  canal  zone  sites  needed  to  develop  the  infrastructure  on 
which  growth  of  various  transport,  storage  and  other  commercial  services. 


[From  the  Washington  Post] 

Exhibit  5 

carter  confidant  is  ruled  subject  to  conflict  curbs 

(By  Morton  Mintz) 

Seattle,  February  14. — Attorney  General  Griffin  B.  Bell  said  today  that  presi- 
dential confidant  Charles  Kirbo  is  subject  to  federal  conflict-of-interest  laws 
because  under  a  strict,  14-year  old  statute,  he  is  a  "special  employee"  of  the  gov- 
ernment. 

Kirbo  "is  a  special  employee  every  time  he  advises  the  President,"  Bell  told  a 
news  conference  here,  where  he  is  attending  the  American  Bar  Association's  win- 
ter meeting.  Xo  one  can  give  the  government  advice  "as  a  friend,"  Bell  said;  in 
this  context,  "there's  no  such  thing  as  a  friend." 

Bell  also  said  it  makes  no  difference  under  the  statute  that  Kirbo,  a  partner 
in  King  and  Spalding,  the  Atlanta  law  firm  Bell  left  to  become  Attorney  General, 
is  not  paid  for  advising  President  Carter. 

Bell  said  he  told  Kirbo  last  November  that  he  is  in  special-employee  status, 
which  prevents  him  from  advising  Carter  or  anyone  else  in  government  about 
any  matter  in  which  he  or  the  law  firm  has  a  financial  interest. 

So  far  as  is  known,  no  friend  of  a  past  President  who  has  provided  unpaid 
advice  in  the  White  House  has  been  formally  classified  as  a  special  employee. 
The  statute  making  such  an  employee  subject  to  the  conflict-of-interest  laws  took 
effect  in  January,  1963,  during  the  Kennedy  administration. 

Charles  G.  (Bebe)  Rebozo,  for  example,  was  a  close  confidant  of  President 
Nixon,  but  was  not  known  to  have  been  classified  as  a  special  employee. 

In  Atlanta.  Kirbo  confirmed  to  reporters  that  he  is  in  special-employee  status, 
although  he  collects  neither  a  possible  $100-a-day  consultant's  fee  nor  expenses 
when  he  comes  to  Washington. 

When  he  comes  to  the  White  House,  he  said,  he  tries  to  help  Carter  carry  out 
his  campaign  commitments  and  proposals,  although  at  times  he  simply  listens 
to  the  President. 

The  primary  restraint  of  his  special-employee  status,  he  said,  is  that  "you  can't 
give  any  advice  on  any  matter  you  have  an  interest  in." 

Bell,  responding  to  reporters'  cpiestions,  said  that  to  avoid  any  possible  conflict 
from  arising  out  of  his  former  partnership  in  King  and  Spalding  lie  will,  within 
a  few  days,  provide  Justice  Department  officials  with  a  list  of  all  of  the  law 
firm's  clients.  He  said  reporters  will  be  able  to  see  the  list,  which  includes 
numerous  large  corporations. 

Bell,  who  met  with  reporters  after  speaking  briefly  to  the  ABA's  House  of 
Delegates,  said  that  Carter  soon  will  issue  an  executive  order  creating  coin- 
missions  to  propose  candidates,  on  the  basis  of  merit,  for  vacancies  on  U.S. 
courts  of  appeals. 

Bell  said  the  order  will  allow  the  commissions  to  propose  their  own  candidates, 
rather  than  be  bound  to  names  submitted  by  senators  from  affected  states. 

The  number  of  vacancies  shortly  will  reach  six.  For  each  one,  a  commission 
will  propose  five  names  to  the  President,  who  will  choose  one  for  final  nomina- 
tion to  the  Senate.  Each  affected  state  will  he  represented  on  the  commissions. 
each  of  which  will  have  11  members. 

Some  members  will  be  laymen.  Bell  said  that  the  draft  White  House  order 
does  not  prohibit  judges  from  being  members,  but  that  he  doesn't  know  if  Carter 
will  agree  with  a  suggestion  for  inclusion  of  judges  that  was  made  to  the  AHA 
Sunday  by  Chief  Justice  Warren  E.  Burger. 
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All  told,  there  will  be  13  commissions — one  for  each  of  nine  circuits,  and  two 
each  for  the  huge  fifth  and  ninth  circuits  in  the  South  and  Far  West. 

In  his  talk  to  the  House  of  Delegates,  Bell  pleaded  for  a  delay  until  the  August 
meeting  of  the  ABA's  policy-making  body  on  pending  resolution  to  overhaul  the 
federal  grand  jury  system. 

By  August,  Bell  said,  he  will  have  completed  a  review  of  the  proposals.  One 
of  them  would  allow  counsel  to  accompany  witnesses  in  the  grand  jury  room.  At 
least  tentatively,  Bell  said,  he  feels  that  this  proposal  would  convert  grand  jury 
proceedings  into  secret  trials,  with  the  result  that  prosecutors  would  try  to  bypass 
grand  juries  and  file  charge  by  themselves. 

Senator  Helms.  What  all  this  shows,  Mr.  Chairman,  is  that  encroach- 
ment follows  upon  encroachment.  The  failure  of  the  Executive 
to  abide  by  article  IV,  section  3  leads  to  the  failure  of  the  Executive  to 
abide  by  the  spirit  of  article  II,  section  2.  What  kind  of  a  ratification 
process  is  it.  when  the  Executive  bypasses  an  essential  part  of  it, 
namely,  the  advice  and  consent  to  Ambassadors  about  to  undertake  a 
major  negotiation  ?  This  is  the  only  opportunity  the  Senate  gets  before 
a  negotiation  to  officially  instruct  a  negotiator  on  its  views  before  a 
treaty  is  locked  in;  yet  the  State  Department  bypassed  even  that  by 
nominating  a  candidate  who  proved  to  be  unsuitable  for  that  particular 
post. 

As  I  indicated  before,  usurpation  and  irresponsibility  lead  to  seizure 
of  power  and  tragedy.  For  12  years  the  State  Department  has  been 
unconstitutionally  raising  the  aspirations  of  the  Panamanians,  acting 
wantonly  and  without  authority.  If  this  treaty  fails — and  there  are 
good  reasons  why  it  should — the  blame  will  lie  entirely  with  the  execu- 
tive  branch,  which  has  constantly  refused  to  abide  by  its  constitutional 
authority,  and  has  failed  to  take  the  Congress  into  its  confidence  about 
actions  which  are  solely  in  the  field  of  congressional  prerogative  any- 
way. Unfortunately,  it  will  be  the  Nation,  and  the  American  people 
who  have  to  suffer  the  consequences. 

I  would  like  to  close,  therefore,  the  very  blunt  warning  of  George 
Washington  in  the  Farewell  Address : 

It  is  important,  likewise,  that  the  habits  of  thinking  in  a  free  country  should 
inspire  caution  in  those  intrusted  with  its  administration  to  confine  themselves 
within  their  respective  constitutional  spheres,  avoiding  in  the  exercise  of  the 
powers  of  one  department  to  encroach  upon  another.  The  sprit  of  encroachment 
tends  to  consolidate  the  powers  of  all  the  departments  in  one.  and  thus  to 
create,  whatever  the  form  of  government  a  real  despotism.  If  in  the  opinion  of 
the  people  tlie  distribution  or  modification  of  the  constitutional  powers  be  in  any 
particular  wrong,  let  it  be  corrected  by  an  amendment  in  the  way  which  the 
Constitution  designates.  Rut  let  there  be  no  change  by  usurpation:  for  thought 
this  in  one  instance  may  be  the  instrument  of  good,  it  is  the  customary  weapon 
by  which  free  governments  are  destroyed.  Tbe  precedent  must  always  greatly 
overbalance  in  permanent  evil  any  partial  or  transient  benefit  which  the  use  at 
any  time  yield. 

In  summary,  Mr.  Chairman.  I  would  make  these  quick  points.  Article 
IV,  section  8,  gives  the  Congress  power  to  make  all  the  needful  rules 
and  regulations  for  the  disposal  of  U.S.  territory  and  property. 

The  Canal  Zone  is  U.S.  territory  and  sovereignty  is  a  property  right. 
Therefore,  the  Congress  has  the  power  to  dispose  of  the  Canal  Zone 
and  our  sovereignty.  The  Executive  does  not  have  that  power  unless 
authorized  by  the  Congress. 

Article  IV.  section  3  is  therefore  a  restraint — an  intended  restraint — 
upon  the  President's treatymaking  power.  The  ratification  process  does 
not  fulfill  the  rights  of  Congress  in  article  IV,  section  3,  not  even  for 
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the  Senate.  The  article  IV  procedure  is  a  legislative  process.  In  the 
legislative  process.  Congress  initiates  the  form  and  the  terms  of  legis- 
lation and  the  appropriate  committees  of  both  Houses  act  on  it  directly. 

In  the  case  of  the  Canal  Zone  the  committees  which  have  juris- 
diction in  the  Senate  are  Armed  Services  and  Commerce,  as  the  dis- 
tinguished subcommittee  knows. 

On  the  other  hand,  the  ratification  process  is  under  the  jurisdiction 
of  the  Committee  on  Foreign  Relations,  which  studies  it  from  an  in- 
ternational view,  not  the  domestic  view.  The  treaty  is  not  initiated  by 
Congress,  and  Congres>  can  only  rubberstamp  it  or  not.  The  fullness 
of  Senate  procedure  is  lacking,  as  compared  to  the  ratification  process. 

The  Senate's  prerogatives.  Mr.  Chairman,  are  threatened.  I  think 
it  is  well  that  this  subcommittee  is  addressing  itself  to  this  question. 

Thank  you  very  much. 

Senator  Allen.  Thank  you  very  much. 

Senator  Scott? 

Senator  Scott.  Mr.  Chairman.  I  have  no  questions  for  my  dis- 
tinguished colleague.  He  and  I  share  similar  views  on  this.  I  appre- 
ciate him  spending  a  major  part  of  the  day  with  us  here  and  for  his 
testimony.  I  commend  him  for  his  visits  to  our  South  American 
neighbors  to  ascertain  the  feelings  of  the  people  directly. 

I  too  took  a  similar  trip.  1  talked  with  more  than  100  individuals — 
businessmen,  government  officials,  people  in  our  embassies,  security 
people,  and  others.  I  found  that  contrary  to  the  views  that  we  hear 
here,  people  I  talked  with  seemed  not  to  want  us  to  give  up  the  canal. 
These  people  in  Central  and  South  America- — except  the  only  two  that 
I  recall  that  .seemed  to  favor  the  giveaway  of  the  canal,  who  were  the 
American  Ambassador  to  Panama  and  a  former  Foreign  Minister  of 
Panama.  Other  than  that,  there  seemed  to  be  a  general  concensus  that 
it  is  our  canal.  It  really  ought  to  be  called  the  "American  International 
Canal."  We  bought  it.  as  has  been  demonstrated  by  the  testimony  here. 
We  have  operated  it  in  the  interest  of  all  the  nations  of  the  world 
equally. 

The  canal  belongs  to  us.  YVe  should  not  give  up  the  canal.  The  dis- 
tinguished Senator  used  other  words,  but  I  believe  he  shares  this 
belief,  and  I  appreciate  the  Senator  being  with  us  today. 

Senator  Helms.  I  thank  the  Senator. 

As  he  has  indicated.  I  have  been  to  South  America.  Mr.  Chairman. 
I  went  last  year  and  the  year  before,  both  of  them  private  trips.  I 
visited  nations  in  South  America  representing  substantially  more  than 
three-fourths  of  the  population,  three-fourths  of  the  gross  national 
product,  and  three-fourths  of  the  geography. 

I  talked  with  heads  of  states  in  each  of  these  countries.  I  have  yet 
to  have  a  head  of  state  say  other  than  what  the  Senator  has  said :  ''Do 
not  give  up  your  Panama  Canal." 

I  do  not  know  where  all  of  this  fiction  about  a  possible  rupture  in 
relations  with  Latin  Americans  is  coming  from.  It  seems  to  me  that 
the  preponderant  opinion,  with  the  possible  exception  of  some  noisy 
little  countries  down  there,  is  that  we  should  keep  our  canal. 

Senator  Allen.  Thank  you  very  much. 

Senator  Hatch.  I  appreciate  your  testimony. 

Senator  Helms.  Thank  you  very  much.  Mr.  Chairman. 

Senator  Allen.  The  final  witness  for  today  will  be  Mr.  Leonard 
Meeker. 
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Mr.  Meeker,  will  you  step  forward,  please? 

Mr.  Meeker.  Thank  you,  Mr.  Chairman. 

Senator  Allen.  Mr.  Meeker,  we  appreciate  your  coming  before  the 
subcommittee  to  give  us  your  views.  We  look  forward  to  your  testi- 
mony. You  may  proceed  as  you  see  fit. 

TESTIMONY    OF    LEONARD    MEEKER,    CENTER    FOR    LAW    AND 

SOCIAL  POLICY 

Mr.  Meeker.  I  appreciate  the  invitation  to  come  today  to  talk  about 
the  question  of  the  constitutional  authority  of  the  President  and  the 
Senate  to  conclude  a  new  treaty  with  Panama  making  fundamental 
alterations  in  the  rights  of  the  United  States  in  relation  to  the  Panama 
Canal  and  the  Canal  Zone  without  participation  of  the  Congress  as  a 
whole. 

Here  I  would  like  to  emphasize  that  the  issue  concerns  not  the  power 
of  the  President  alone  to  make  such  a  treaty  bringing  about  such 
alterations.  The  issue  is  whether  the  President  and  the  Senate,  to- 
gether— two-thirds  of  the  Senate — have  the  power  to  make  a  treaty 
to  this  effect. 

For  purposes  of  discussion  now,  I  would  assume  that  a  new  treaty 
might  follow  the  general  outlines  of  the  eight  points  which  were  set 
forth  in  a  joint  statement  of  principle  by  the  Governments  of  the 
United  States  and  Panama.  I  refer  to  a  statement  made  in  Februarv 
1974. 

The  principles  provide  clearly  for  a  termination  of  U.S.  juris- 
diction in  the  Canal  Zone.  They  also  go  on  to  provide  that  Pan- 
ama, in  its  capacity  as  territorial  sovereign,  would  grant  to  the  United 
States  for  the  duration  of  the  new  treaty  the  right  to  use  the  lands, 
waters,  and  air  space  that  may  be  necessary  for  the  operation  and 
maintenance,  protection,  and  defense  of  the  canal  and  the  transit 
of  ships.  Thus,  initially  a  new  treaty  under  those  principles  would 
not  transfer  the  canal  and  its  operation  to  Panamanian  control. 

Another  portion  of  the  principles  states  that  the  Republic  of  Panama 
shall  grant  to  the  United  States  the  rights  necessary  to  regulate  the 
transit  of  ships  through  the  canal  and  to  operate  and  maintain,  pro- 
tect, and  defend  the  canal  and  undertake  any  other  specific  activity 
related  to  those  ends,  as  may  be  agreed  in  the  treaty  . 

Thus,  rights  of  defense  in  relation  to  the  canal  would  also  be  in- 
cluded in  a  treaty  following  those  principles. 

To  go  back  to  the  beginning,  we  might  look  for  a  moment  at  the 
terms  of  the  1903  Convention  between  the  United  States  and  Panama 
concerning  the  canal. 

Under  article  II  of  the  Convention.  Panama  grants  the  United 
States,  in  perpetuity,  the  use.  occupation,  and  control  of  a  zone  of  land 
and  land  under  water  for  the  construction,  maintenance,  operation, 
sanitation,  and  protection  of  said  canal. 

Then,  article  III  characterizes  the  grant  in  these  terms: 

The  Republic  of  Panama  grants  to  the  United  States  all  the  rights,  power, 
and  authority  within  the  Zone  mentioned  and  described  in  Article  II  of  this 
agreement,  which  the  United  States  would  possess  and  exercise  if  it  were  the 
sovereign  of  the  territory  within  which  said  lands  and  waters  are  located  to 
the  entire  exclusion  of  the  exercise  by  the  Republic  of  Panama  of  any  such 
sovereign  rights,  power,  or  authority. 
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These  provisions  thus  constitute  a  broad  and  sweeping  grant.  They 
do  so  in  perpetuity.  Nevertheless,  they  did  not  bring  about  an  out- 
right cession  of  territory  to  the  United  States.  The  United  States  did 
not  acquire  sovereignty  over  the  Canal  Zone. 

Almost  from  the  time  when  the  treaty  was  concluded  the  United 
States  lias  recognized  that  Panama  retains  titular  sovereignty  over 
the  zone. 

In  American  law  the  zone  has  a  unique  status.  For  some  purposes, 
under  some  legislation  enacted  by  Congress,  the  zone  is  treated  as  a 
territory,  possession,  or  part  of  the  United  States.  For  other  purposes, 
under  other  legislation,  it  is  treated  not  as  a  part  of  the  United  States 
or  as  a  territorial  possession,  but  as  if  it  were  part  of  a  foreign  nation. 

However.  I  think  for  our  purposes  today  we  may  consider  that  the 
Canal  Zone  is  comprehended  within  the  subject  matter  covered  by 
article  IV,  section  3.  clause  2  of  the  Constitution.  That  provision  reads : 
"The  Congress  shall  have  power  to  dispose  of  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory  or  other  Property 
belonging  to  the  United  States." 

Here  I  think  we  might  pause  just  for  a  moment  to  look  at  two 
aspects  of  U.S.  rights  in  the  Canal  Zone.  TVe  acquired,  by  treaty,  rights 
of  administration  under  the  1903  convention.  We  also  acquired  prop- 
erty rights — ^)oth  the  right  to  public  lands  by  virtue  of  the  treaty, 
plus  also  property  rights  to  private  lands  which  were  purchased 
subsequently. 

I  would  understand  the  constitutional  provision  to  cover  both  terri- 
tory under  the  administration  of  the  United  States,  and  also  other 
property  in  which  the  U.S.  Government  has  property  rights  as  opposed 
to  jurisdiction. 

I  think  it  may  be  agreed  that  Congress  does  have  power,  as  far  as 
the  United  States  is  concerned,  to  dispose  of  the  Canal  Zone.  Congress 
could  authorize  the  President  to  negotiate  an  agreement  with  Panama 
incorporating  provisions  based  on  the  eight  points  of  the  1974  joint 
statement  of  principles.  On  the  other  hand.  Congress  could  pass  a 
joint  resolution  approving  such  an  agreement  after  it  was  made  by 
the  President. 

The  question  that  remains  is  whether  such  a  new  agreement  with 
Panama  can  l>e  made  on  the  part  of  the  United  States  without  the 
approval  of  the  Congress.  In  my  view,  such  an  international  agree- 
ment can  be  made  through  a  treaty  negotiated  by  the  President  and 
advised  and  consented  to  by  the  Senate  under  article  II,  section  2, 
clause  2  of  the  Constitution. 

In  other  words,  the  power  of  the  Congress  under  article  IV,  section 
3,  is  not  exclusive. 

The  treaty  power  has  very  large  scope.  A  unanimous  Supreme  Court 
stated  in  1924 : 

The  treaty  making  power  of  the  United  States  is  not  limited  by  any  express 
provision  of  the  Constitution,  and.  though  it  does  not  extend  so  far  as  t" 
authorize  what  the  Constitution  forbids,  it  does  extend  to  all  proper  subjects  of 

negotiation  between  our  government  and  other  nations.1 

It  seems  plain  that  the  future  of  the  Panama  Canal  and  of  the 
zone  are  a  proper  subject  of  negotiation  between  the  United  States  and 

1  Asakura  v.  Seattle,  2(;r>  U.S.  332,  -".41    (1924).  The  Court  cited  an  earlier  statement 

to  the  same  effect  in  DeGcofroy  v.  Riggs,  133  U.S.  258,  267   (1890) 
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Panama.  U.S.  occupation  and  administration  of  the  zone  have  been  a 
source  of  controversy  and  at  times  conflict  in  recent  years  between  the 
United  States  and  Panama.  Early  in  1964  there  were  riots  and  loss  of 
life  over  this  issue.  In  the  aftermath  Panama  broke  diplomatic  rela- 
tions with  the  United  States.  Panama  on  a  number  of  occasions  has 
raised  this  question  for  international  debate  in  the  United  Nations  and 
in  the  Organization  of  American  States.  Thus,  it  seems  clear  that 
United  States  relations  with  Panama  will  be  determined  by  the  success 
of  the  now  long-continued  negotiations  for  a  new  treaty.  Our  relations 
with  the  other  American  republics  also  are  affected  by  the  outcome. 

The  constitutional  provision  in  article  IV,  section  3,  on  disposition 
of  territory  or  other  property,  is  expressed  as  a  grant  of  power  to 
Congress  and  not  a  prohibition  on  actions  by  other  branches  of  the 
Government  to  dispose  of  territory  or  property. 

The  provision  in  article  IV,  section  3.  begins:  uThe  Congress  shall 
have  Power.''  This  is  in  sharp  contrast  to  the  provisions  set  forth  in 
article  I,  section  9,  which  includes  the  two  following  provisions : 

No  money  shall  be  drawn  from  the  Treasury  but  in  consequence  of  appropria- 
tions made  by  law. 

No  title  of  nobility  shall  be  granted  by  the  United  States :  And  no  person 
holding  any  office  of  profit  or  trust  under  them  shall,  without  the  consent  of 
Congress,  accept  of  any  present,  emolument,  office,  or  title,  of  any  kind  whatever 
from  any  king,  prince,  or  foreign  state. 

Those  provisions  do  contain  the  kind  of  words  of  prohibition  re- 
ferred to  by  the  Supreme  Court  in  its  line  of  cases  dealing  with  the 
treaty  power. 

On  the  other  hand,  article  IV,  section  3,  granting  to  Congress 
power  to  dispose  of  the  territory  or  other  property  of  the  United 
States  contains  no  words  of  prohibition  that  could  be  contravened  by 
a  new  treaty  on  the  future  of  the  Panama  Canal  and  the  Canal  Zone. 

Instead,  the  "territory  or  other  property"  cause  parallels  the  pro- 
visions of  article  I,  section  8,  of  the  Constitution.  That  section  contains 
these  provisions : 

The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises  .  .  .  And  to  regulate  commerce  with  foreign  nations.  .  .  .  And  to  promote 
the  progress  of  science  and  useful  arts,  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their  respective  writings  and  discoveries. 

It  has  become  well  established  that  congressional  powers  such  as 
these  in  article  I,  section  8,  are  not  exclusive  powers  of  the  whole  Con- 
gress. Treaties  have  been  made  dealing  with  tariffs.2  Xumerous  treaties 
of  friendship,  commerce,  and  navigation  have  also  been  concluded. 
In  the  field  of  copyright  protection  a  multilateral  treaty,  the  Universal 
Copyright  Convention,  was  concluded  in  the  1950's,  and  a  1971  revision 
of  it  entered  in  force  for  the  United  States  in  July  of  1974.3 

Thus,  over  a  long  period  of  time  powers  of  Congress  under  article 

1.  section  8,  have  been  treated  as  concurrent  with  the  power  of  the 
President  and  the  Senate  to  make  treaties.  The  practice  has  been  long 
and  it  has  been  extensive.  It  has  been  sustained  by  the  Supreme  Court.1 

Similarly,  the  power  of  Congress  under  article  IV.  section  3,  clause 

2,  is  properly  considered  concurrent  and  not  exclusive.  Specifically  in 
regard  to  the  disposition  of  territory  as  between  nations,  the  treaty 

2  See  George  E.   Warren   Corp.  v.   United  States,  !>4  P.  2d  r>97   (2nd  Cir.   1938). 

»6  T.S.T.  2731  :  25  U.S.T.  1341. 

1  See,  e.g.,  Cook  v.  United  states,  2ss  U.S.  102  (1933). 
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process  has  been  used  many  times  to  settle  territorial  claims  through 
cession  and  counter-cession  of  territory. 

Examples  of  this  are  the  1819  treaty  with  Spain  concerning  Florida, 
the  1846  treaty  with  Great  Britain  settling  the  boundary  of  the  Oregon 
territory,  the  1933  convention  with  Mexico  to  rectify  the  Rio  Grande 
Kiver  boundary,  and  treaties  with  Panama  in  1936  and  1935,  under 
which  the  United  States  renounced  the  right  to  use,  occupy,  and  con- 
trol portions  of  the  land  granted  to  the  United  States  by  the  1903 
treaty.5 

In  regard  to  the  conveyance  of  title  to  lands — the  property  interest 
in  them — the  Supreme  Court  has  stated  that  a  treaty  can  convey 
to  a  grantee  good  title  to  lands  belonging  to  the  United  States  without 
an  act  of  Congress.6 

On  the  general  subject,  the  American  Law  Institute  has  commented 
as  follows  on  affirmative  grants  of  power  to  Congress  in  the  Consti- 
tution : 

The  mere  fact,  however,  that  a  Congressional  power  exists  does  not  mean 
that  the  power  is  exclusive  so  as  to  preclude  the  making  of  a  self-executing 
treaty  within  the  area  of  that  power.7 

In  other  words,  a  treaty  that  is  law  in  the  United  States  without  the 
need  for  any  implementing  legislation,  is  what  that  means. 

Thus,  my  conclusion  is  that  the  President  and  the  Senate  acting 
together  under  article  II,  section  '2  of  the  Constitution  can  make  a 
treaty  revising  or  replacing  the  1903  Convention  with  Panama  so  as 
to  effectuate  a  new  treaty  based  on  the  1974  joint  statement  of  prin- 
ciples. 

Such  a  treaty  might  be  followed  by  implementing  legislation  enacted 
by  Congress,  but  neither  authorization  nor  approval  by  Congress  of 
the  treaty  is  required.  The  treaty  can  be  complete  in  itself  and  self- 
executing. 

Thank  you,  Mr.  Chairman. 

Senator  Allex.  Thank  you  very  much,  Mr.  Meeker.  We  appreciate 
your  fine  testimony. 

I  note  here  on  page  5  of  your  prepared  statement  that  you  indicate 
that  the  treaty  process  has  frequently  been  used  to  settle  territorial 
claims  through  cession.  Is  it  true  that  many  of  the  cessions  of  the 
land  of  foreign  nations  involve- — as  you  say — mere  claims  \  Were  they 
boundary  line  disputes  in  sort  of  a  give  and  take  situation? 

It,  does  seem  that  in  that  type  of  case,  in  that  type  of  treaty  in  which 
the  United  States  got  something  in  return  for  giving  something  else, 
possibly  that  did  not  take  a  congressional  act.  However,  the  disposi- 
tion or  conveying  of  land  to  a  foreign  power  does  seem  to  have  a 
different  rule  applicable  to  it. 

I  notice  on  page  6  you  cite  in  your  footnotes  Holden  v.  Joy  wherein 
the  treaty  gave  title  without  an  act  of  Congress.  I  believe  that  in 
that  case  there  was  actually,  though,  an  act  of  Congress,  was  there 
not?  What  they  said  may  have  been  just  mere  dictum. 


5  Article  V  of  the  1955  treaty  provided  for  the  conveyance  of  certain  lands  "subject  to 
the  enactment  of  legislation  by  the  Congress."  But  Articles  VI  and  VII  were  self-execut 
inj:  and  provided  for  the  transfer  of  other  real  property  Immediately  following  ratification. 
Congress  recognized  the  effectiveness  of  these  Belf-executing  articles  when  it  enacted  legis- 
lation in  1957  tO  Implement  Article  V.  Section  102(b)  Of  the  1957  statute  referred  to 
property  conveyed  "by  operation  of  Article  VI  or  VII  of  the  Treaty.'' 

•Holden  v.  Joy,  84  U.S.  211,  247  I  1 S  7  2 )  (upholding  treaties  with  an  Indian  nation 
under  which  lands  were  exchanged  by  the  Dnited  States). 

'  Restatement  (second)  of  the  Foreign  Relations  Law  of  the  Dnited  state-.  Section  1  11, 
Comment  f.  illustration  8  (1966)  :  see  also  Ilenkin,  Foreign  Affairs  and  the  Constitution 
(1972)  140-42,  148-51. 
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Mr.  Meeker.  That  is  correct.  There  was  an  act  of  Congress  which 
was  enacted  subsequently — 2  years  after  the  making  of  the  treaty. 
I  think  that  because  of  the  confirmation  which  Congress  gave  to  the 
treaty  you  would  properly  conclude  that  the  Supreme  Court's  expres- 
sion on  this  was  dictum  rather  than  holding. 

Going  back  to  the  earlier  question  about  the  treaties  settling  ter- 
ritorial claims,  I  agree  with  you,  Mr.  Chairman.  Those  treaties  are 
on  a  point  that  is  a  little  bit  different  from  what  we  are  talking  about 
here.  I  would,  however,  draw  attention  to  the  two  treaties  with  Pan- 
ama— both  in  1936  and  1955 — in  which  the  United  States  did  reconvey 
to  Panama  some  of  the  lands  that  had  been  covered  by  the  original 
grant  in  1903. 

In  the  1955  treaty,  with  respect  to  part  of  the  lands,  the  provision 
in  article  V  was  for  the  conveyance  of  lands  subject  to  the  enactment 
of  legislation  by  the  Congress.  That  shows  that  with  respect  to  those 
lands  covered  by  Article  V  the  President  and  the  Senate  considered 
that  action  by  Congress  would  be  requisite  and  that  the  conveyance 
would  not  be  effective  in  the  absence  of  an  approval  by  Congress. 

However,  in  articles  VI  and  VII  there  were  other  provisions  for 
the  transfer  of  other  real  property  immediately  following  ratification 
of  the  treaty  and  without  any  legislation  by  the  Congress.  In  fact, 
when  Congress  implemented  article  V  it  recognized  the  self-executing 
character  of  articles  VI  and  VII  by  referring  to  the  property  there 
as  ''property  conveyed  by  operation  of  article  VI  or  VII  of  the  treaty." 

I  would  take  that  as  a  recognition  by  Congress  that  in  that  instance 
the  treaty  had  been  effective  itself  in  articles  VI  and  VII  to  convey 
some  lands  even  without  the  approval  of  Congress. 

Senator  Allex.  Did  not  articles  VI  and  VII  deal  with  the  boundary 
lines?  Would  not  those  two  articles  fall  into  the  same  category  as 
these  other  boundary  line  adjustments  that  we  have  been  referring  to? 

Mr.  Meeker.  I  believe  not,  Mr.  Chairman.  It  related  to  some  lands 
which  had  been  included  in  the  original  grant  and  which  the  United 
States  considered  it  no  longer  needed  to  administer.  Therefore,  it  was 
being  returned  to  Panama. 

Senator  Allex\  I  do  not  agree  with  you,  and  I  believe  you  should 
reexamine  the  two  articles  in  question. 

I  notice  that  Mr.  Henry  F.  Holland,  who  was  Assistant  Secretary 
of  State  at  the  hearing  on  the  treaty  before  the  Committee  for  Inter- 
American  Affairs,  testified  to  the  Senate  Committee  on  Foreign  Rela- 
tions that  even  Articles  VI  and  VII  should,  in  fact,  have  been  made 
subject  to  full  congressional  approval.  That  specific  statement  was 
placed  in  the  record  by  Mr.  Holland.  Even  though  boundary  adjust- 
ments were  involved.  Mr.  Holland  felt  that  the  transfers  contemplated 
by  articles  VI  and  VII  should  have  had  congressional  approval.  Is 
that  not  correct,  or  do  you  know  \ 

Mr.  Meeker.  That,  perhaps,  was  his  opinion.  Why  it  was  not  done 
that  way  I  do  not  know.  In  fact,  though,  it  was  done  this  way  and  it 
was  accepted  not  only  by  the  Senate  but  by  the  whole  Congress. 

Senator  Hatch.  Could  I  interrupt  for  a  second,  Mr.  Chairman  \ 

Senator  Allex.  Yes. 

Senator  Hatch.  I  have  a  copy  of  the  exchange  between  Senator 
Morris  and  Mr.  Holland.  During  hearings  in  the  84th  Congress,  first 
session  before  the  Senate  Foreign  Relations  Committee  on  the  Treaty 
of  Mutual  Understanding  and  Cooperation  with  Panama,  pages  60 
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and  61,  Senator  Morris  said :  "One  last  question :  It  appears  from  the 
testimony  that  you  have  <>iven  thus  far  that  considerable  legislation 
will  be  required  to  implement  this  treaty.  Do  you  think  it  would  be 
possible  for  the  Department  of  State  to  furnish  the  committee  with  a 
statement  detailing-  what  that  legislation  will  have  to  be?'' 

Mr.  Holland  said.  "Yes,  we  can.  Senator." 

Then  Senator  Morris  said.  "If  the  treaty  calls  for  legislation  after 
the  Senate  has  given  its  advice  and  consent  we  ought  to  know  some- 
thing about  the  necessary  legislation  that  will  follow.  It  might  con- 
ceivably have  a  bearing  upon  the  Senate  giving  its  advice  and  consent." 

Mr.  Holland  said,  "We  intend  to  submit  such  legislation  to  you, 
Senator." 

Senator  Morris  said,  "Thank  you  very  much." 

What  I  have  read  from  these  hearings  tends  to  back  up  what  Mr. 
Leonard  said  earlier  in  the  day.  I  do  agree  with  the  distinguished 
Chairman  here  that  Hold  en  v.  Joy  certainly  does  not  stand  with  the 
propositions  enumerated  or  enunciated  in  your  statement  here.  Holden 
v.  Joy  involved  the  Cherokee  Indian  Xation  and  an  exchange  of  lands. 
The  administration  wanted  to  get  them  West  of  the  Mississippi. 

Mr.  Meeker.  That  is  correct. 

Senator  Hatch.  So  they  exchanged  lands  East  of  the  Mississippi  for 
lands  West  of  the  Mississippi  and  then  had  it  ratified  by  Congress, 
but  they  also  had  a  bill  approved  by  Congress  as  I  understand  it. 
There  was  legislation  approved  by  Congress. 

Mr.  Meeker.  There  was  legislation  that  was  enacted  2  years  after 
the  treaty.  What  I  was  referring  to  was  the  statement  in  the  Supreme 
Court's  opinion,  which  said :  "Even  without  the  legislation  there  are 
grounds  for  sustaining  this  treaty  as  being  a  valid  and  effective  con- 
veyance of  lands." 

Senator  Hatch.  If  I  might  just  detain  you  on  that  point  the  state- 
ment was  basically  this :  It  is  dictum,  meaning  not  a  holding,  not  the 
rule  of  law  in  this  case — for  those  who  are  not  attorneys. 

The  Court  said  on  page  247  that  the  Supreme  Court  report  of 
December,  1872 : 

Suppose  that  is  so.  Still  it  is  insisted  that  the  President  and  the  Senate  in  con- 
cluding such  a  treaty  could  not  lawfully  have  to  issue  and  convey  lands  which 
l>elong  to  the  United  States  without  the  consent  of  Congress,  winch  cannot  he 
admitted.  On  the  contrary,  there  are  many  authorities  where  it  is  held  that  a 
treaty  may  convey  to  the  grantee  a  good  title  of  such  lands  without  an  Act  of 
Congress  conferring  it  if  the  Constitutional  power  to  settle  or  interfere  with 
rights  under  treaties  except  in  cases  purely  political. 

That  is  pretty  clearly  dictum. 

Mr.  Meeker.  I  think  that  is  correct. 

Senator  Hatch.  Since  it  is  dictum  I  do  not  think  we  should  pro- 
vide that  as  an  assertion.  I  do  not  mean  to  be  critical  of  you.  T  appre- 
ciate your  testimony.  I  appreciate  your  desire  to  enlighten  us  here,  but 
your  statement  was  in  regard  to  the  conveyance  of  title  to  lands.  In 
that  regard  the  Supreme  Court  stated  the  dictum  that  "A  treaty  can 
convey  to  a  grantee  good  title  to  land  without  an  act  of  Congress, 
"but  it  should  be  added  that  this  was  an  exchange  of  lands  involving 
Cherokee  Indians,  who  are  citizens  of  the  United  States. 

That  is  hardly  the  situation  that  we  arc  discussing  today.  That  i^ 
the  only  case  that  you  have  been  able  to  come  up  with  on  that  very 
crucial  point. 
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Do  you  know  of  any  others  ? 

Mr.  Meeker.  That  is  the  only  case  that  I  know  of  on  transfer  of 
land.  Of  course,  there  are  many  cases  on  the  analogous  situation  under 
powers  of  Congress  that  derive  from  article  I,  section  8. 

Senator  Hatch.  On  the  other  hand,  you  say  that  there  are  many 
cases  that  say  that  you  cannot  transfer  title  to  American  property 
without  congressional  legislation.  Many  of  these  cases  were  cited  this 
morning  in  Mr.  Leonard's  statement.  In  those  particular  cases  the 
Supreme  Court  is  taking  a  very  hard  line,  and  I  know  of  no  excep- 
tion that  would  provide  a  means  whereby  you  could  say  that  there  is 
an  analogy  similar  to  article  I. 

Mr.  Meeker.  It  is  quite  true  that  there  are  numerous  cases  saying 
that  Congress  must  authorize  the  transfer  of  property,  meaning  that 
the  President  or  the  executive  branch  alone  cannot  do  so.  However, 
there  is  no  case  whatever  that  says  that  the  President  and  the  Senate, 
acting  through  exercise  of  the  treaty  power,  cannot  transfer  territory 
or  other  property. 

In  fact,  the  closest  analogies  are  analogies  under  article  I,  section 
8,  concerning  the  power  to  regulate  commerce,  the  power  to  promote 
the  progress  of  science  and  useful  arts,  or  the  power  to  lay  and  collect 
taxes,  duties,  imposts,  and  exercises. 

Under  all  of  those  the  Supreme  Court  has  upheld  treaties  which 
asserted  and  exercised  a  concurrent  power  with  the  power  of  Congress. 

Senator  Hatch.  I  do  not  mean  to  usurp  the  chairman's  time. 

Senator  Allen.  I  was  just  going  to  point  out  at  that  point  that 
those  who  drafted  the  1955  treaty  obviously  thought  that  action  by 
the  Congress  was  necessary  because  they  predicated  the  whole  treaty 
on  subsequent  action  by  Congress.  I  would  call  your  attention  to  arti- 
cle V  of  the  1955  treaty. 

"The  United  States  of  America  agrees  that  subject  to  enactment 
of  legislation  by  the  Congress"  lands  and  territory  would  be  conveyed 
to  the  Republic  of  Panama.  So  in  1955  they  recognized  the  necessity  of 
getting  Congress  to  approve  the  disposition  of  land.  What  has 
changed  ? 

Mr.  Meeker.  I  think  that  would  not  be  recognition  of  a  necessity  to 
get  congressional  approval,  but  would  be — 

Senator  Allen.  It  would  not  be  recognition  of  what  ? 

Mr.  Meeker.  I  think  that  it  would  not  be  recognition  of  a  necessity 
to  get  approval  by  Congress,  but  a  choice  to  follow  that  route  under 
article  V,  and  also  a  choice  to  follow  the  other  route  under  articles  VI 
and  VII  where  the  treaty  alone  was  to  be  effective  without  legislation. 

Senator  Allen.  The  Panama  Canal  Act  gives  to  the  President — 
I  am  reading  here  from  Public  Law  377,  H.R.  21969 — gives  to  the 
President:  "Power  to  exchange  any  land  or  lands  under  water  not 
deemed  necessary  for  such  purposes  or  other  land  or  lands  under 
water  which  may  be  deemed  necessary  for  such  purposes." 

In  other  words,  they  had  advance  authority  and  they  obviously 
did  not  take  any  subsequent  authority  if  they  had  advance  authority. 
So  even  if  Mr.  Holland  was  correct  in  saying  that  articles  VI  and 
VII  did  require  authorizing  legislation  apparently  that  requirement 
was  made  in  advance  by  the  congressional  act. 

Mr.  Meeker.  In  fact,  what  Mr.  Holland  said,  I  gathered,  was  that 
he  thought  legislation  would  properly  have  been  sought  in  regard 
to  article  V. 
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Senator  Allen.  Apparently  the  Congress  had  already  given  the 
authority  for  boundary  adjustments  under  the  Canal  Act. 

Mr.  Meeker.  From  what  year  is  that  statute  that  you  were  just 
reading  from  ? 

Senator  Allen.  This  is  the  original  Panama  Canal  Act,  which 
gives  the  right  to  exchange  property  and  thereby  to  rectify  boun- 
daries. 

Mr.  Meeker.  Going  back  to  the  Spooner  Act  in  1902  ? 

Senator  Allen.  No.  I  believe  the  time  of  it  was  later. 
Senator  Hatch.  If  I  might  interrupt  again,  I  think  that  was  a 
mistake.  Apparently  no  one  followed  up  on  that,  but  even  so,  this 
would  be  covered  by  the  Spooner  Act  itself. 

Senator  Allen.  The  date  of  the  Panama  Canal  Act  was  1912. 

Senator  Hatch.  I  think  the  clear  intention  of  Mr.  Holland  was  to 
submit  legislation  and  approve  the  whole  action.  However,  the  dis- 
tinguished chairman  has  pointed  out  that  even  if  he  did  not  submit 
legislation  they  could  exchange  lands  under  the  original  act.  There- 
fore, it  really  was  a  mistake. 

Mr.  Meeker.  Well,  I  think  articles  VI  and  VII,  though,  did  not 
involve  an  exchange.  I  could  see  the  application  of  the  1912  statute 
to  exchange,  but  I  think  in  1955  articles  VI  and  VII  simply  recon- 
veyed  to  Panama  some  lands  that  had  been  obtained  initially  and 
were  considered  no  longer  to  be  needed. 

Senator  Allen.  On  the  exchange,  though,  in  this  statute  it  says, 
"exchange  any  land  or  land  under  water  not  deemed  necessary  for 
such  purpose,  or  other  land  or  land  under  water  that  may  be  deemed 
necessary." 

Mr.  Meeker.  That  would  be  for  an  exchange. 

Senator  Allen.  Yes.  My  thought  was  that  an  exchange  might  be 
involved  in  a  boundarv  adjustment. 

Senator  Hatch.  What  was  conveyed  if  it  wasn't  exchanged  or  if 
it  was  not  a  negotiated  dispute  ? 

Senator  Allen.  In  any  event,  if  it  was  not  an  exchange,  articles 
VI  and  VII  go  back  under  the  principle  of  the  boundary  line  prec- 
edents, which  apparently  do  not  take  approval. 

Mr.  Meeker.  There  was  no  new  land  granted  to  the  United  States 
in  1955  by  Panama. 

Senator  Hatch.  Was  there  any  new  land  granted  to  Panama  ? 

Mr.  Meeker.  It  was  part  of  the  original  conveyance,  which  the 
1955  treaty  reeonveyed  to  Panama  on  the  ground  that  it  was  no  long- 
er needed  for  purposes  of  the  Canal. 

Senator  Allen.  Well,  actually,  to  straighten  out  a  boundarv  run- 
ning along  a  few  city  blocks  could  hardly  be  comparable  to  divesti- 
ture of  the  Panama  Canal  or  of  the  Panama  Canal  Zone. 
i  Mr.  Meeker.  There  is  a  big  difference,  naturally,  between  transfer- 
ring a  relatively  small  area  and  the  whole  area. 

Senator  Allen.  I  understand  also  that  under  article  V.  which  did 
involve  a  substantial  amount  of  land,  the  property  was  not  author- 
ized .by  the  Congress  to  be  conveyed.  Do  you  recall  that  beinir  the 
case? 

Mr.  Meeker.  That  T  do  not  know. 

Senator  Allen.  Apparentlv  Congress  did  retain  a  veto  there  and 
in  fact  did  not  make  the  convevance. 


94-468  O  -  77 


226 

Mr.  Meeker.  As  provided  for  in  the  treaty. 

Senator  Allex.  Yes. 

So  that  makes  it  pretty  positive  that  it  would  require  the  Congress 
to  ratify  the  disposition  or  in  fact  dispose  of  it  by  act. 

Mr.  Meeker.  That  was  true  with  respect  to  the  Article  V  land. 

Senator  Allen.  I  have  no  further  questions. 

Senator  Hatch  I 

Senator  Hatch.  Mr.  Meeker,  I  would  call  your  attention  to  one 
Indian  case  that  really  is  holding,  not  dictim.  That  was  the  Sioux 
Tribe  of  Indians  v.  the  Znitcd  States  case,  where  it  was  held  that 
since  the  Constitution  places  the  authority  to  dispose  of  public  lands 
exclusively  in  Congress,  the  Executive's  power  to  convey  any  interest 
in  these  lands  must  be  traced  to  congressional  delegation  of  its 
authority. 

It  is  a  very  interesting  case,  but  in  that  particular  case  that  was  a 
holding. 

Mr.  Meeker.  Was  there  a  treaty  there  which  was  invalidated? 

Senator  Hatch.  I  am  not  sure,  but  I  do  not  think  that  there  was. 

Mr.  Meeker.  I  think,  unless  there  was  a  treaty  which  was  held  to 
be  ineffective,  you  would  not  have  a  holding  that  Congress  must  act 
unde i- article  IV. 

Senator  Hatch.  I  think  maybe  both  of  us  should  look  that  case  up 
and  check  it  out. 

Mr.  Meeker.  Yes. 

Senator  Hatch.  I  think  we  both  have  to  admit  that  the  other  was 
clearly  dictum. 

Mr.  Meeker.  Yes.  Hold  en  v.  Joy  was  dictum. 

Senator  Hatch.  Do  you  not  at  least  think  that  it  would  bo  wise 
and  proper  for  the  State  Department  to  come  to  Congress  for  author- 
ity before  entering  into  these  negotiations?  There  has  been  a  lot  of 
frustration  about  this  and  there  is  a  lot  of  acknowledgement  by  the 
various  executives  in  times  past  that  they  need  to  do  this. 

There  is  considerable  precedent  for  requiring  congressional  ap- 
proval, even  though  some  of  the  precedents  involved  authorization 
after  the  treaty  was  agreed  to.  In  this  particular  case,  though,  know- 
ing that  the  American  people  are  so  upset  about  this,  and  knowing  that 
there  may  be  a  majority  of  the  American  people  who  are  against  the 
transfer  of  the  Panama  Canal  to  Panama,  don't  you  think  it  would 
have  been  far  preferable  for  the  State  Department  to  come  to  Con- 
gress before  entering  into  negotiations  i 

Mr.  Meeker.  These  negotiations  were  begun  a  long  time  ago.  In 
fact,  they  were  begun  back  in  the  administration  of  President  John- 
son. I  think  that  Mr.  Linowitz  himself  was  to  some  degree  concerned 
with  them  at  an  earlier  time  than  now. 

Possibly  one  reason  for  not  coming  to  Congress  for  a  formal  action 
such  as  a  statute  or  a  joint  resolution  was  the  lack  of  knowledge  as 
to  what  a  new  treaty  might  contain.  I  suppose 

Senator  Hatch.  Couldn't  they  at  least  have  come  to  Congress  and 
said.  "Look,  we  want  to  go  down  and  negotiate  with  them  because 
they  are  upset.  We  may  have  to  negotiate  better  terms  with  them,  or 
we  may  have  to  do  this  or  that.'' 
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I  think  Congress  may  very  well  have  given  them  the  consent  to  go 
down  and  negotiate  subject  to  final  approval  by  legislation  by 
Congress. 

Mr.  Meeker.  I  assume  that,  both  in  the  administration  of  President 
Johnson  and  later,  the  President  and  the  State  Department  did  cer- 
tainly consult  informally  with  Members  of  Congress  about  this,  and 
probably  did  so  many  times  along  the  way. 

Certainly,  they  would  not  need  an  authorization  from  Congress  in 
order  to  negotiate  with  Panama,  because  the  Constitution  does  make 
very  clear  that  the  conduct  of  negotiations  with  foreign  countries  is 
an  Executive  function.  What  lies  with  Congress  is  provided  for  else- 
where in  the  Constitution,  and  of  course  the  making  of  a  treaty  is 
for  the  President  and  the  Senate  acting  together. 

I  would  be  very  surprised,  indeed,  if  the  President  and  the  State 
Department  had  not  consulted  with  Senators  and  with  members  of 
the  House  on  many  occasions  concerning  the  Panama  problem,  which 
has  been  a  long  and  difficult  one,  and  very  complicated  and  not  yet 
solved  today. 

Senator  Hatch.  Well,  if  it  is  a  matter  of  not  knowing  what  the 
negotiations  are,  why  didn't  they  bring  the  Kissinger-Tack  agreement 
to  Congress  I  That  was  a  definitive  agreement. 

Mr.  Meeker.  That  question  would  probably  have  to  be  addressed  to 
those  who  were  responsible  for  making  it,  but  I  guess  they  considered 
that  this  was  a  preliminary  outline  rather  then  the  treaty.  Obviously, 
the  treaty  would  come  to  the  Senate  later. 

Senator  Hatch.  Mr.  Chairman.  I  do  not  have  any  further  questions, 
I  want  to  thank  you  for  coming,  Mr.  Meeker,  and  I  will  certainly 
review  your  testimony  again  after  today. 

Senator  Allen.  Thank  you  very  much.  Mr.  Meeker.  We  appre- 
ciated your  fine  testimony  and  your  courtesy  in  coming  before  the 
committee. 

Mr.  Meeker.  Thank  you,  Mr.  Chairman. 

Senator  Allen.  The  committee  will  stand  adjourned  until  next 
Friday  morning  at  8  a.m. 

[Whereupon,  at  4  :54  p.m..  the  subcommittee  stood  in  recess  to  meet 
July  29, 1977.] 

[The  following  letters  and  statements  were  subsequently  supplied 
for  the  record :] 
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Dennis,  Reinke  s>  Vertesch 

707  south  a  street 
Richmond.  Indiana  47374 


WILLIAM    C.OENNIS    (l«7a-ieax) 
OAVIO  W.  DENNIS 
ROBERT   L.  REINKE 
PAUL  F.  VERTESCN 


TELEPHONE:  982-2687 
AREA   COOE:3I7 


July  7,    1977 


The  Honorable  James  B.  Allen 
Senator  from  Alabama 
Senate  Office  Building 
Washington,   D.C.  20515 

Dear  Senator  Allen: 

I  noted  in  the  Indianapolis  Star  this  morning  that  you  are  about  to  hold 
hearings  as  the  Chairman  of  the  Subcommittee  on  Separation  of  Powers 
on  the  subject  of  whether  the  President  has  the  authority  under  the 
Constitution  to  negotiate  for  the  surrender  of    territorial  or  property 
rights  in  the  Panama  Canal  Zone, 

On  December  6,  1971,  while  a  member  of  the  Congress  from  Indiana,  I 
testified  on  this  general  subject  before  a  subcommittee  on  the  Panama 
Canal  of  the  House  Committee  on  Merchant  Marine  and  Fisheries  which 
was  chaired  by  Representative  Murphy  of  New  York.  I  thought  that 
possibly  my  testimony  on  that  occasion  might  be  of  some  interest  to  you 
in  connection  with  your  present  inquiry,  and  I  therefore  take  the  liberty 
of  enclosing  a  copy  thereof. 

I  am 


Sincerely  yours, 
David  W.  Dennis 


DWD:fld 
Enclosure 
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Statement  of 
HOUOftABLE  DAVID  «.    DENNIS 
of  Indiana 
before  the  Subcommittee  on  the  Panasa  Canal 
of  the  Conaittee  on  Merchant  Marine  and  Fisheries 
Monday,    December  6,    1971 

Mr.  Chairman  and  Gentlemen  of  the  Comaittee: 

I  should  like  to  discuss  reasonably  briefly  this  norning  the  very  in- 
teresting legal  question  which  I  understand  to  be  under  consideration  by  this 
distinguished  coeoittee,   and  which  nay,   I  think,  be  stated  somewhat  in  this  way: 

If,   in  any  new  treaty  negotiated  by  the  United  States  of  America  and  the 
Republic  of  Panama,   provision  is  nade  for  the  transfer  of  real  or  personal 
property  of  the  United  States  to  Panaaa,  or  if  prevision  is  nade  fer  the  payment 
of  money  by  the  United  States  to  Panama,  can  this  be  accomplished  by  the  making 
and  ratification  of  the  treaty  by  the  President  of  the  United  States  and  the 
united  States  Senate  alone,  or  would  such  treaty  provisions  require  implement at ie 
enacted  by  both  houses  of  the  Congress? 

I  make  ne  claim  to  be  an  expert  on  this  subject,  but  I  regard  it  as 
an  interesting  and  important  one,  en  which  I  should  enjoy  holding  a  brief  en 
behalf  of  the  claims  of  this  House,  and  I  believe  it  is  a  question  well  worth 
all  the  attention  we  can  give  it. 

Article  II,  Sec.   2,  Clause  2  of  the  Constitution  of  the  United  States 
provides  as  follows:     "He  (the  President)  shall  have  Power,  by  and  with  the 
advice  and  Consent  of  the  Senate,  to  make  Treaties,  provided  two  thirds  of 
the  Senators  present  concur;" 

Article  VI,  Clause  2  of  the  Constitution  provides  that:     "This 
Constitution,   and  the  Laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;   and  all  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,   shall  be  the  supreme  Law  of  the  Land;" 
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Ob  the  ether  hand  Article  I,  See.  9,  Clause  7  specifically  says : 
"He  Honey  shall  be  drevn  from  the  Treasury,  but  in  Consequence  of  Appropriations 
aade  by  Lav;" 

And  Article  IV,  Sec.  3»   Clanse  2  states  that:  The  Congress  shall 
haTe  Pever  to  dispose  of  and  take  all  needful  Roles  and  Regulation*  respecting 
the  Territory  or  other  Property  belonging  to  the  Unitad  States;" 

These  vould  seea  to  be  the  provisions  of  the  Constitution  of  the 
United  States  vhich  are  primarily  operative  on  the  question  nev  under 
consideration. 

History  records  that  the  dispute  en  this  titter  goes  back  to  the 

early  days  of  our  Republic  It  has  been  noted  that  President  Washington 

and  the  House  of  Representatires  took  differing  Tiers  on  the  Batter  at 

the  tiae  of  the  ratification  of  the  Jay  Treaty  in  1796.  Then  Jefferson 

at  Sec.  59*»>  poges  291-92  of  Jefferson's  Manual,  as  printed  vita  the  Rules 

of  the  92nd  Congress  discusses  the  problem  in  this  fashion: 

"By  the  Constitution  of  the  United  States  this  dey_rtaunt 
of  legislation  is  confined  to  tvo  branches  only  of  the  ordinary 
legislature  -  the  President  originating  and  the  Senate  baring  a 
negative.  To  vhat  subjects  this  pomai  cmtends  has  not  been  defined 
in  detail  by  the  Constitution;  nor  are  vo  entirely  agreed  among  our- 
selves. 1.  It  is  admitted  that  it  saist  concern  the  foreign  nation 
party  to  the  contract,  or  it  vould  be  a  Bero  nullity,  res  inter 
alias  acta.  2.  By  the  general  pecrer  to  sake  treaties,  the 
Constitution  Kost  have  Intended  to  comprehend  only  those  subjects 
vhich  are  usually  regulated  by  treaty,  and  can  not  be  otherwise 
regulated.  3.  It  Bust  have  meant  to  except  out  of  these  the 
rights  reserved  to  the  States;  for  surely  the  President  and  Senate 
can  not  do  by  treaty  vhjvt  the  vhole  Government  is  interdicted 
from  doing  in  any  vay.  k.     And  also  to  except  those  subjects  of 
legislation  in  vhich  it  gave  a  participation  to  the  Sovae  of 
Representatires.  This  last  exception  is  denied  by  some  on  the 
ground  that  it  vould  leave  rery  little  matter  for  the  treaty  pover 
to  vork  on.  The  less  the  better,  say  others.  The  Constitution 
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thought  it  vise  to  restrain  the  Executive  and  Senate  from  entangling 
and  can rolling  our  affeiri  with  those  of  Europe.  Besides,  aa  the 
negotiations  are  carried  on  by  the  Executive  alone,  the  subjecting 
to  the  ratification  of  the  Representatives  such  articles  as  are 
vithin  their  participation  is  no  sore  inconvenient  than  to  the 
Senate." 

Henry  Clay  introduced  resolutions  in  the  House  of  Represents tires  in 
1820  in  connection  with  the  treaty  with  Spain  respecting  Florida  in  which 
he  asserted  that  no  treaty  purporting  to  alienate  any  portion  of  the  territory 
belonging  to  the  United  States  vas  valid  without  the  concurrence  of  the 
Congress.  Mr.  Clay's  resolutions,  although  debated,  apparently  never  came 
to  a  vote;  and  it  con  net  be  said  vith    confidence  that  there  has  even 
today  been  a  complete  and  definitive  answer  given  to  the  questions  which 
were  considered  by  Clay,  Jefferson,  and  Washington. 

Certain  principles  seea  to  be  fairly  well  established.  Thus,  a 
treaty  is  stated  by  the  Constitution  to  be  the  law  of  the  land,  and  consequently 
it  is  treated,  generally,  as  a  Statute  enacted  by  the  Congress  is  treated; 
for  exatple,  in  the  case  of  conflict  between  the  provisions  of  a  treaty  and 
those  of  a  Statute,  the  latter  in  tine  prevails,  and  so,  it  would  seem,  a 
treaty,  like  a  Statute,  might  be  unconstitutional  and,  lire  a  Statute,  could 
have  no  validity  if  it  contravened  the  Constitution. 

In  the  case  of  The  Cherokee  Tobacco  J&M   (ll  Vall.)6l6  (1870), 

which  held  that  a  later  Statute  prevailed  over  the  terms  ef  a  treaty,  the 

court  observed,  relative  te  Article  IV,  8ec.  2  of  the  Constitution  that: 

"It  need  hardly  be  said  that  a  treaty  cannot  change  the 
Constitution  or  be  held  valid  if  in  violatisa  of  that  instrument. 
This  results  from  the  nature  and  fundamental  principles  of  our 
government." 


233 


Thus  in  Reid  v.  Covert  35^  P»fl.  1  (1956)  Mr.  Justice  Black, 
speaking  for  the  Court,  held  that  the  provisions  of  Article  VI,  Clause  2 
do  not  permit  any  treaty  to  contravene  the  Constitution.   "It  -would", 
he  said,  "be  manifestly.  .  .alien  to  our  entire  Constitutional  tradition. 
.  .to  construe  Article  VI  as  permitting  the  United  States  to  exercise 
pover  under  an  international  agreement  vithout  observing  Constitutional 
prohibitions.  .  .  .The  prohibitions  of  the  Constitution  vere  designed  to 
apply  to  all  branches  of  the  Hatlonal  government ,  and  they  cannot  be 
nullified  by  the  executive,  or  by  the  executive  and  the  Senate  combined." 

The  Restatement  of  the  Foreign  Relations  Lav  of  the  United  States 

(Second)  Sec.  117,  Page  370  puts  the  matter  thus : 

"(l)  The  United  States  has  the  power  under  the  Constitution 
to  make  an  international  agreement  if 

(a)  the  matter  is  of  international  concern,  and 

(b)  the  agreement  does  not  contravene  any  of  the 
limitations  of  the  Constitution  applicable  to  all 
powers  of  the  United  States." 

Again,  it  seems  to  be  fairly  clear  that  some  treaties  are  self- 

executing  and  scne  are  not.  This  proposition  was  laid  down  at  an  early  date 

by  Chief  Justice  Marshall  in  the  caae  of  Foster  V.  llelsoo  27  U.S.  (2  Peters) 

25. 3  at  3lU  (1829)  where,  after  pointing  out  that  by  general  principles  of 

International  law  a  treaty  is  a  contract  between  nations  and  not  ordinarily 

self -executing,  he  then  said: 

"In  the  U.  S.  a  different  principle  is  established.  Our  Constitution 
declares  a  treaty  to  be  the  law  ef  the  land.  It  is,  consequently, 
to  be  regarded  In  courts  of  justice  as  equivalent  to  an  act  of  the 
legislature,  whenever  it  operates  of  itself  without  the  aid  of  any 
legislative  provision.  But  when  the  terms  of  the  stipulation  import 
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a  contract,  when  either  of  the  parties  cng^gca  to  perfora  a 
particular  act,  the  treaty  addresses  itself  to  the  political, 
not  the  Judicial  deparbisnt  and  the  legislature  put  execute 
the  contract  before  it  can  become  a  rule  for  the  Court." 

It  it  submitted  that  thii  language  ought  to  be  significant  in 
construing  the  meaning  and  effect  of  any  treaty  under  vhich  this  country  should 
undertake  to  sake  transfers  of  sioney  or  property. 

Professor  Cooley,  in  his  Gczcral  Principles  of  Constitutional 

Lay  (2nd  Ed.  Little,  Brown  and  CcEg>say  1691)  *t  page  106  says: 

".  .  .the  treaty  vill  take  effect  at  its  enactment  provided 
it  is  capable  of  operating  of  itself  vithout  new  legislation" 

One  exaeple,  among  many  vhich  could  be  cited,  of  a  self -executing 
treaty  is  found  in  the  case  of  Cook  r.  U.8.  sSg   U.S.  102  at  118-19  (1932) 
■where  a  later  adopted  and  self -executing  treaty  operated,  in  and  of  itself 
to  alter  the  distance  frea  our  shores  -  prerieuoly  fixed  by  Statute  -  within 
vhich  American  Coast  Guard  cutters  could  stop  and  search  British  ships  for 
illicit  liquor. 

It  is  interesting  to  note  that  FOfessar  Ccoley,  in  the  same  passage 

already  quoted,  also  has  this  to  say  regarding  the  treaty  making  power: 

"The  Constitution  isposes  no  restriction  upen  this  power, 
but  it  is  subject  to  the  Jxplied  restriction  that  nothing  can  be 
done  under  it  vhich  changes  the  Constitution  of  the  Country,  or 
robs  a  department  of  the  government.  •  .of  its  Constitutional 
authority." 

Mr.  Justice  Held  obserred  in  Qcofroy  t.  Biggs  133  U.S.  2$8  at 
267  (lfl90)  that  "it  vould  not  be  contended  that  the  (treaty  power)  extends 
so  far  as  to  authorise  vhat  the  Constitution  forbids" 

And  at  page  163  of  his  treateae  already  referred  to  Professor  Cooley 
has  thia  rather  atriking  passage  vhich  beara  directly  on  our  preaent  queation: 
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"The  full  treaty  Baking  power  is  in  the  President  and  Senate;  but 
the  House  of  Representatives  has  a  restraining  power  upon  it  in  that 
it  may  in  its  discretion  at  any  time  refuse  to  gire  assent  to  legis- 
lation necessary  to  give  a  treaty  effect.  Many  treaties  need  no  such 
legislation;  but  when  monies  are  to  be  paid  by  the  Waited  States 
they  can  be  appropriated  by  Congress  alone;  and  in  some  other  cases 
laws  are  needful.  An  unconstitutional  or  manifestly  unwise  treaty 
the  House  of  Representatives  may  possibly  refuse  to  aid;  and  this, 
when  legislation  is  needful,  would  be  equivalent  to  a  refusal  of  the 
government,  through  one  of  its  branches  to  carry  the  treaty  into 
effect.  This  would  be  an  extreme  measure,  but  is  conceivable 
that  a  case  might  arise  in  which  a  resort  to  it  would  be  justified." 

Returning  to  The  Restatement  at  Sec.  lUl  the  rulesis  stated  as 

follows : 

"A  treaty  can  not  be  self- executing.  .  .to  the  extent  that 
it  involves  governmental  action  that  under  the  Constitution  can 
be  taken  only  by  the  Congress." 

and  at  pages  U35-36  under  Sec.  lUl  we  find  the  following: 

"f.  Constitutional  limitation  on  self -executing  treaties. 
Even  though  a  treaty  is  east  in  the  form  of  a  self -executing 
treaty,  it  does  not  become  effective  aa  domestic  law  in  the  United 
States  upon  becoming  binding  between  the  fnited  States  and  the 
other  party  or  parties,  if  it  deals  with  a  subject  matter  that  by 
the  Constitution  is  reserved  exclusively  to  Congress.  For  example, 
only  the  Congress  can  appropriate  money  from  the  treasury  of  the 
fnited  States. 

"8.  The  fnited  States  enters  into  a  treaty  with  state  A 
under  which  A  agrees  to  cede  a  portion  of  its  territory  to  the 
fnited  States  in  return  for  payment  of  $7,200,000.  Advice  and 
Consent  to  the  ratification  of  the  treaty  is  given  by  the  Senate 
and  it  is  ratified  by  the  President.  The  ratification  does  not 
have  the  effect  of  appropriating  the  $7,200,000.  Further  action 
to  this  effect  must  be  taken  by  both  Houses  of  Congress. 

"The  mere  fact,  however,  that  a  Congressional  power  exists 
does  not  mean  that  the  power  is  exclusive  so  as  to  preclude  the 
making  of  a  self -executing  treaty  within  the  area  of  that  power." 

Within  these  rules  and  principles,  and  having  regard  to  the 

specific  and  exclusive  type  of  language  found  in  Article  I,  Sec.  9* 

Clause  7  of  the  Constitution  I  a  of  the  opinion  that  any  treaty  calling  for 

the  payment  of  money  out  of  the  Treasury  of  the  fnited  States  would  definitely 
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require  an  act  of  appropriation  by  the  Congress. 

I  bellere,  further,  that  the  authoritlea  cited  up  to  this  point  vuuld 
lay  the  foundation  for  a  good  argument  that  such  lxplesanting  legislation 
■would,  or  night  veil  be,  required  also  for  other  types  of  property. 

I  note  in  this  connection  that  Mr.  Carl  F.  Salans,  Deputy  Legal 
Adriior  of  the  Department  of  State,  at  page  5  ef  his  statement  to  this 
Coaaittee  refers  to  "interests  in  real  property,  including  substantial 
improvements"  which  vere  "acquired  from  •  •  .private  land  holders"  and  which 
night  be  transferred  to  Panaca. 

It  seeas  to  Be  that  it  Bight  veil  be  entirely  reasonable  te  equate 
property  interests  of  this  nature  with  public  funds,  in  considering  whether 
legislation  by  the  Congress  is  necessary  to  legally  effectuate  this  transfer. 

When,  however,  ve  ecu*  to  consider  the  broader  matter  of  the  cession 
of  national  territory  to  another  sovereign  power  the  anaver,  in  viev  of  part 
practice  and  some  court  decisions,  is  leas  clear. 

Mr.  Salens,  at  page  k,   of  his  statement,  makes  the  point,  in  this 
connection,  that,  aa  he  claims,  ve  do  not  hare  sorereignty  in  the  Canal  Zone, 
that  all  ve  hare  is  "the  use  of  an  are*"  and  "the  right  to  exercise  Juris- 
diction? while  Penan*  retains  a  "titular  sorereignty".  And  he  saya  "these 
are  treaty  rights  and  may  be  modified  or  terminated  by  another  treaty."  I 
am  aware  of  the  provisions  of  the  1903  treaty  on  which  Mr.  Salans  baaes  this 
position.  I  vuuld  suggest,  however,  that  vherever  "titular  sovereignty" 
may  reside  under  that  treaty,  that  by  its  express  and  specific  terms  ve  have 
"in  perpetuity  the  use,  occupation,  and  control"  of  the  Canal  Zone  and  "all 
the  rights,  power,  and  authority"  vithin  that  Zone  "which  the  United  States 
vould  possess  and  exercise  if  it  vere  the  sovereign  of  the  territory."  It 
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seem*  to  me  that  these  are  ralueble  property  rights,  aa  veil  as  treaty  rights 
and,  moreover  that,  certainly  for  all  practical  purposes,  and  rery  possibly 
for  all  legal  Intents  and  purposes  ve  hare  sorerelgnty;  for  ve  certainly 
have,  at  least,  all  the  powers  and  attributes  of  which  sorerelgnty  customarily 
consists,  and  vhich,  alone,  aake  It  raluable.  Therefore  It  vould  seem  to  me 
that  ve  can  reasonably  proceed  to  consider  this  problem  on  the  basis  that 
United  States  sorerelgnty  presently  exists. 

Even  so  considered,  hoverer,  the  rights  of  Congress  and  the  need 
of  legislation  to  implement  *  land  cession  by  treaty  are  not  so  clear  as  ve 
might  vish. 

There  is  a  line  of  decisions  regarding  treaties  between  the 
United  States  and  Indian  tribes  or  nations  vhich  are  frequently  cited  for 
the  proposition  that  a  treaty  alone,  and  without  implementing  legislation 
can  legally  operate  to  cede  United  States  territory  to  a  foreign  nation. 

Among  ahese  are  the  foil  owing: 

Worcester  r.  Georgia  6  Pet.  $1$  (lB32j 

Holden  V.  Jay  g|  P.  8.  (17  Vail.)  211  &B72) 

Jones  v.  Haefaan  175  U.  8.  1  (1&99) 

It  may  be  said,  hoverer,  that  the  language  relied  upon  for  this 
riev  la  Holden  r.  Jay  is  strictly  dicta  and  decisien  of  the  point  nov  under 
discussion  was,  aa  the  court  painted  out,  not  necessary,  because  the  treaty  In 
question  had  been  fully  carried  out  and  Congress  had  repeatedly  recognized  it 
by  the  passage  of  appropriation  bills. 

Worcester  r.  Georgia,  so  far  as  applicable  here,  inrolred  more  strictly 
the  drawing  of  a  International  boundary  line  than  a  cession  of  unquestioned 
American  territory  (something  vhich  tmn  Henry  Clay  conceded  in  his  lS20 
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resolution*  sight  be  done  by  a  treaty);  and  Jonei  t.  Kechan  involved  rather 
the  validity  of  a  reservation  to  two  Indian  Chiefs  out  of  a  cession  of 
Indian  land  to  the  United  States,  than  a  transfer  or  cession  of  original 
Anerican  territory. 

More  persuasive  than  these  decisions,  it  seeus  to  ae,  are  the 
cessions  of  territory  by  treaty  practice  which  are  relied  upon  by  Mr.  Selans 
at  pages  8  and  9  of  his  statesttnt.  To  then,  I  think,  Bight  be  added  the 
recent  ease  of  Swan  Island,  off  of  Honduras. 

I  have  not  had  an  opportunity  to  review  these;  but  I  would  observe 

that  apparently  they  vent  unchallenged,  and  that  a  nurher  of  then  would 

appear  to  be  boundary  adjustments,  as  to  vhich  Mr.  day  said: 

"In  all  these  cases,  the  treaty -ecklng  pover  tsrely  reduces 
to  certainty  that  vhich  was  before  unascertained.  It  announces  the 
fact;  it  proclaics  in  a  tangible  fora  the  existence  of  the  boundary; 
it  does  not  sahe  a  nev  boundary;  it  asserts  only  vhere  the  new 
boundary  was.  Bat  it  cannot  under  color  of  firing  a  boundary 
previously  existing,  though  not  in  fact  Barked,  undertake  to  cede 
•way,  without  the  concurrence  of  Congress,  whole  provinces.* 

Quoted  in  CrandaH,  Treaties  -  Their  Kaking  and  Enforcement  (2nd  Ed.) 


It  is  worth  noting  also  that  the  Treaty  with  Panama  of  1955  1* 
Article  Y  thereof  Bade  the  conveyance  or  cession  to  Panama  of  certain  lands, 
both  within  and  without  the  Canal  Zone  "subject  to  the  enac-taaent  of  legislation 
by  the  Congress." 

Mr.  Chairman,  if  I  were  to  present  this  Batter  to  a  court  I  would, 
of  course,  wish  to  do  a  great  deal  more  research  on  the  subject  than  I  have 
attempted  at  this  point. 
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Aj  tentatire  coaclvuiocj ,  however,  I  vould  suggest  the  following: 

1.  A  treaty  provisfccn  cal  1 1  ng  for  paytsnt  of  conies  to  Panama 
out  of  the  Treaiury  of  the  United  State*,  definitely  calls  for  and  requires 
implementation  by  an  Act  of  Congress. 

2.  By  parity  of  reasoning  the  same  vould  sees  to  be  true  as  to 
the  transfer  of  other  personal  property  of  the  United  States,  and  quite 
possibly  also  as  to  real  property  interests  acquirod  by  the  United  States 
from  prirate  landholders. 

3.  The  necessity  of  iejtlcsaenting  legislation  in  regard  to  treaty 
provisions  providing  for  the  cession  of  national  territory,  or  the  release 
of  treaty  rights  conferring  substantial  national  sovereignty  over  a  Zone  or 
tract  of  territory #  is  certainly  tore  debatable*  I  vould,  however,  be 
willing  to  debate  it,  and  I  ea  dearly  of  the  opinion  that,  in  any  event,  any 
such  treaty  respecting  the  territory  of  the  Canal  Zone  ought,  in  the  national 
interest,  to  be  so  dream  as  to  require  ixpl granting  legislation. 

I  thank  this  distinguished  Com=dttee  for  extending  ta  a*  .the 
opportunity  to  appear  before  it,  and  I  hope  that  I  r_xy  have  been  able  to 
contribute  something  of  sojm  value  to  your  consideration  of  this  very 
important  matter. 
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Honorable  James  B.  Allen,  Chairman 
Separation  of  Powers  Subcommittee 
Senate  Judiciary  Committee 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Allen: 

I  wish  to  commend  you  for  holding  hearings  on  the  Constitu- 
tional question  involved  in  the  proposed  giveaway  of  the 
United  States  territory  known  as  the  Canal  Zone.   The  hear- 
ings are  of  particular  interest  to  me  as  one  of  the  six  Members 
of  Congress  who  are  plaintiffs  in  Helms  v.  Vance  which  has  aimed 
to  achieve  judicial  settlement  of  the  question. 

I  am  confident  that  your  hearings  will  prove  to  be  of  great 
value  in  the  current  debate  over  the  canal  issue.   Since  the 
State  Department  in  recent  years,  for  unexplained  reasons, 
has  claimed  the  Canal  Zone  is  not  U.S.  territory,  I  would  like 
to  submit  a  statement  for  the  record  which  will  document  United 
States  sovereignty  over,  title  to,  and  ownership  and  control 
of  the  Canal  Zone. 

It  seems  to  me  that  this  fact,  our  absolute  and  total  possession 
of  the  Canal  Zone,  must  underlie  any  discussion  as  to  who  is 
empowered  under  the  Constitution  to  dispose  of  that  territory 
should  such  an  eventuality  come  to  pass. 


Sincerely 


Ranking  Minority  Member 
Panama  Canal  Subcommittee 
GS/nnl 
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ITATEMENT   OF  WILLIAM  R.    DRUMMOND,    CHAIRMAN,    CANAL  ZONE 
CENTRAL  LABOR   UNION_METAL  TRADES   COUNCIL,    LEGISLATIVE 

COMMITTEE,    PRESENTED   TO   THE  SENATE  SUBCOMMITTEE   ON 

SEPARATION    OF  POWERS 

THE   H0N0RA3LE   JAMES    B.    ALLEN,    CHAIRMAN 

SENATE   JUDICIARY   COMMITTEE 


Mr.    Chairman i 

It  is  my  understanding  that  the  subject  of  this  hearing  is  to 
resolve  a  constitutional  contraversy  between  the  President's 
right  to  negotiate  treaties  and  the  Congress'  right,  once  a 
territory  has  been  acquired,  by  treaty  or  otherwise,  to  admin- 
ister and  dictate  the  future  disposition  of  that  U.S.  territory, 
It  is  my  firm  belief,  not  without  substance,  that  the  solution 
to  this  contraversy  is  to  have  the  Executive  Branch  seek  direct- 
ion and  approval  from  the  Congress  prior  to  embarking  upon  any 
new  Canal  treaty  with  the  Republic  of  Panama. 

The  outcome  of  this  contraversy  will  have  a  profound  impact 
on  the  inhabitants  of  the  Canal  Zone  as  well  as  U.S.  citizens 
within  the  States. 

"Personal  and  Civil  Rights"  applicable  within  the  Canal  Zone 
originated  by  Executive  Order  on  May  9,  190**,  pursuant  to  the 
authority  given  by  Act  of  Congress  dated  April  28,  190*4-.   These 
rights  were  and  are  based  on  the  "Bill  of  Rights"  of  the  Con- 
stitution of  the  United  States. 

On  June  19»  193*+ »  also  pursuant  to  an  Act  of  Congress,  the 
Canal  Zone  Code,  consisting  of  seven  titles  was  established. 

On  October  18,  1962  the  revised  Canal  Zone  Code  was  enacted  by 


94-468  O  -  77  -  17 
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Congress  through  Public  Law  87-BkS   Stat.  76A.,  effective  Jan- 
uary 2,  1963.   This  revised  edition  consisted  of  eight  titles. 
Title  1,  Chapter  3,  section  31  is  composed  entirely  of  "Personal 
and  Civil  Rights"  applicable  to  the  Canal  Zone.   It  has  its 
base  in  the  "Bill  of  Rights"  of  the  United  States.   Title  ^, 
Chapter  9»  protects  "owners  of  Property".   Specifically,  sec- 
tion 152  states  1   "Any  person,  whether  citizen  or  alien,  may 
take,  hold,  and  dispose  of  property  within  the  Canal  Zone." 
(  derived  verbatim  from  Title  3,    section  262,  193^  Canal  Zone 
Code.) 

At  least  since  191^  Canal  Zone  residents  have  owned,  title  and 
deed,  leased  and  rented  real  property  within  the  Canal  Zone. 
Ownership  of  personal  property,  of  course,  is  also  of  historic 
record.  (The  Cristobal  Shrin  club  is  one  example) 

As  the  above  indicates,  we  have  had  the  right  to  freedom  of 
speech,  assembly,  petition,  life  and  religion  since  the  United 
States  established  itself  as  the  sovereign  within  the  Canal 
Zone.   These  rights  cannot  be  taken  without  due  process  of  law. 
As  in  the  Bill  of  Rights,  the  Canal  Zone  Code  dictates  that 
laws  abridging  these  rights  are  "void".   I  would  also  like  to 
emphasize  that  it  has  been  established  by  law,  Husband  v.  U.S. , 
1971 .  that  the  "Canal  Zone  Bill  of  Rights"  have  the  same  force 
and  effect  as  the  original  document  from  which  it  came. 

Mr.  Chairman,  in  my  letter  to  you  dated  July  8,  1977»  I  have 
indicated  that,  with  the  possible  exception  of  freedom  of  re- 
ligion, all  of  the  above  rights  have  been  negated  or  comprom- 
ised by  our  Executive  Branch  in  deference  to  the  present  treaty 
negotiations.   In  response  to  their  actions,  I  have  entered 
into  a  court  suit,  along  with  several  of  the  members  of  this 
Congress. 

The  Courts  have  declared  that  my  appeal  based  on  the  above  rights 
are  not  yet  "ripe"  for  adjudication.   I  can  only  deduce  from 
this  ruling  that  the  court  considers  my  claim  to  be  abstract 
and  that  this  present  negotiation  process  has  not  yet  subverted 
the  rights  of  the  Canal  Zone  inhabitant. 
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In  all  respect  due  the  Court,  I  must  assert  that  this  ruling 
is  not  a  true  reflection  of  the  facts  as  they  apply  to  the 
Canal  Zone.   Not  only  are  the  Bill  of  Rights  in  the  Canal  Zone 
being  substantially  violated  in  direct  deference  to  the  present 
Canal  treaty  negotiations,  but  the  rights  of  the  citizen  within 
the  continental  limits  of  the  United  States  are  also  being 
violated  out  of  deference  to  these  treaty  negotiations. 

I  had  intended,  at  this  time, to  include  a  number  of  specific 
examples  of  the  violations  that  I  have  spoken  of,  but  after 
reflection;  I  realize  that  to  do  so  would  take  away  from  the 
thrust  of  this  hearing  and  the  time  alloted  to  me.   I  have 
been  supplying  the  House  Panama  Canal  Subcommittee  with  these 
type  examples  for  the  last  several  years,  and  I  am  sure  that 
they  would  be  willing  to  supply  this  Subcommittee  with  copies 
of  this  correspondence.   I  include  here  some  of  the  more  recent 
incidents. 

Mr.  Chairman,  I  have  all  but  exhausted  my  appeal  rights  to  the 
two  other  branchs  of  our  government.   I  am  here  today  appealing 
to  the  Congress  of  the  United  States  on  a  matter  that  is  of 
direct  interest  to  them  and  the  U.S.  citizens  that  they  rep- 
resent.  The  right  to  be  protected  under  the  laws  of  the  United 
States.   I  do  not  consider  these  rights  to  be  abstract. 

If  I  fail  in  my  appeal  here  today  -  If  this  Subcommittee  elects 
not  to  act  forcefully  in  this  matter  -  I,  and  the  people  I  rep- 
resent, will  not  only  be  the  losers,  but  our  very  system  of 
government  will  have  been  tested  and  will  have  failed  to  meet 
that  test.   I  can  think  of  no  circumstance  that  could  justify 
the  Congress  of  the  United  States  ignoring  their  responsibility 
in  asserting  the  seperation  of  pov/ers  clause  in  this  matter 
when  United  States  citizen's  rights  are  being  violated.. 


Respectfully  submitte^T 
William  R.  Drummond 
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4  0  Campo  Bello  Court 
Menlo  Park,  CA  94025 
July  13,  1977 


Dear  Senator: 

I  am  a  resident  of  Menlo  Park,  California,  and  practice  law 
in  Redwood  City,  California.   I  am  enclosing  for  your  review 
a  legal  brief  which  I  have  prepared  relating  to  the 
sovereignty  of  the  United  States  over  the  Panama  Canal  Zone. 
Since  you,  as  a  United  States  Senator,  will  undoubtedly  be 
voting  on  any  revisions  to  the  Panama  Canal  treaty,  I  feel 
that  it  is  most  important  for  you  to  understand  the  rights 
of  the  United  States  concerning  the  Panama  Canal  Zone. 

Very  truly  yours, 


t^j^^fi^Y 


Michael  J.  Brady 
MJB/rm 
End . 
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10  i  UNITED  STATES  OF  AMERICA 

11  -vs- 

12  j  REPUBLIC  OF  PANAMA 

:2 

14  LEGAL  BRIEF  RE  SOVEREIGNTY  OF  UNITED  STATES 

OVER  PANAMA  CANAL  AND  PANAMA  CANAL  ZONE 

16  I.     INTRODUCTION; 

17  Representatives  of  the  President  are  currently  negotiating  with 

18  representatives  of  the  Republic  of  Panama  regarding  substantive 

19  changes  in  the  position  of  the  United  States  concerning  the  Panama 

20  Canal  and  the  Panama  Canal  Zone.   It  is  undoubtedly  true  that  Congress 

21  (though  probably  not  the  President  alone)  can  sell  or  donate  territory 

22  of  the  United  States  to  a  foreign  power.   The  United  States,  of 

23  j  course,  has  rarely  done  so,  and  the  prospect  bf  the  United  States 

24  giving  away  part  of  its  territory  is  highly  controversial  — 

25  especially  territory  as  strategically  important  as  the  Panama  Canal 

26  Zone.   Nevertheless,  that  is  a  political  decision,  and  if  Congress 

27  j  chooses  to  do  so,  Congress  does  have  the  power  to  dispose  of  national 

28  j  territory  in  such  a  fashion. 

29  it  is  critically  important,  however,  that  the  government  (both 
30!  the  Congress  and  the  President)  understand  exactly  what  their  rights 

31  are  in  the  Panama  Canal  Zone  before  giving  away  any  of  these  rights. 

32  We  say  this  because  there  was  much  pre-November ,  1976,  political 

33  oratory  that  tended  to  indicate  that  the  United  States  did  not  have 

34  sovereign  rights  over  the  Panama  Canal  Zone  and  much  oratory  to  the 

35  effect  that  the  Panama  Canal  Zone  was  not  actually  territory  belonging 


36  to  the  United  States.   Such  political  statements  could  well  be  viewed 
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as  clearing  the  way  and  making  it  much  easier  for  ratification  of  a 
new  treaty  changing  the  rights  of  the  United  States  over  the  Panama 
Canal  Zone;  stated  another  way,  if  we  accept  as  a  fact  that  the  United 
States  does  not  have  sovereign  rights  over  the  Panama  Canal  Zone,  then 
living  with  a  new  treaty  becomes  more  palatable. 

Legally,  however,  it  does  appear  that  the  United  States  has 
absolute  rights  of  sovereignty  over  the  Panama  Canal  Zone,  the  United 
States  owns  the  Panama  Canal  Zone,  and  the  Panama  Canal  Zone  is  actual 
territory  belonging  to  the  United  States.   If  this  legal  interpreta- 
tion is  accepted,  then  the  prospect  of  giving  away  these  rights  in  a 
new  treaty  must  be  approached  with  great  caution. 

II.    SOVEREIGNTY  OVER  THE  PANAMA  CANAL  ZONE  WAS  CEDED 
BY  PANAMA  TO  THE  UNITED  STATES;  THE  PANAMA  CANAL 
ZONE  BELONGS  TO  THE  UNITED  STATES  AND  IS  ACTUALLY 
PART  OF  THE  TERRITORY  OF  THE  UNITED  STATES; 

The  leading  case  discussing  the  rights  of  the  United  States 
over  the  Panama  Canal  and  the  Panama  Canal  Zone  is  the  United  States 
Supreme  Court  case  of  Wilson  v.  Shaw,  204. U.S.  24,  27  Supreme  Court 
Reporter  233  (1906).   Since  this  is  a  United  States  Supreme  Court 
decision  and  since  the  decision  construes  the  Panama  Canal  Treaty  inso 
far  as  the  rights  of  the  United  States  are  concerned,  the  decision  is 
entitled  to  the  highest  weight. 

The  case  arose  on  a  suit  by  a  private  citizen  to  prevent  the 
Untied  States  from  paying  out  money  for  the  construction  of  the 
Panama  Canal  and  from  borrowing  money  on  the  credit  of  the  United 
States  or  from  issuing  bonds  in  connection  with  the  raising  of  money 
for  the  construction  of  the  Panama  Canal.   The  position  of  the  plain- 
tiff citizen  was  that  the  United  States  had  no  power  to  engage  in  the 
construction  of  the  canal.   The  U.  S.  Supreme  Court  upheld  the 
position  of  the  United  States,  ruling  against  the  plaintiff,  and  in 
so  doing,  the  court  discussed  at  length  the  exact  legal  position  and 
rights  which  the  United  States  of  America  possessed  over  the  Panama 
Canal  Zone  and  the  Panama  Canal.   Pertinent  portions  of  the  decision 
in  Wilson  v.  Shaw  are  quoted  as  follows,  with  comments  by  the  writer 
of  this  brief: 
//// 


//// 
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1  !  "To  tell  the  story  of  all  that  was  done  in 

respect  to  the  construction  of  this  canal,  prior 
to  the  active  intervention  of  the  United  States, 

3  would  take  volumes.   It  is  enough  to  say  that  the 
efforts  of  De  Lesseps  failed.   Since  then  Panama 

4  has  seceded  from  the  Republic  of  Columbia  and 

5  established  a  new  republic,  which  has  been 
recognized  by  other  nations.   This  new  republic 
has  by  treaty  granted  to  the  United  States 

7         rights,  territorial  and  otherwise." 

27  Supreme  Court  at  234  (emphasis  supplied) . 


Comment ;   The  Supreme  Court,  therefore,  indicates  that  the 


10    Republic  of  Panama  granted  territorial  rights  to  the  United  States 
pursuant  to  this  treaty, 

12  The  court  followed  this  up  by  stating  as  follows: 

13  "The  title  to  what  may  be  called  the 
Isthmian  or  canal  zone,  which,  at  the  date  of  the 
act,  was  in  the  Republic  of  Columbia,  passed  by 

15         an  act  of  secession  to  the  newly  formed  Republic 
of  Panama.   The  latter  was  recognized  as  a  nation 
by  the  President.   A  treaty  with  it,  ceding  the 
canal  zone,  was  duly  ratified.  33  Stat,  at  L.  2234. 
Congress  has  passed  several  acts  based  upon  the 
title  of  the  United  States,  among  them  one  to 

19         provide  a  temporary  government 

27  Supreme  Court  at  234  (emphasis  supplied) . 

20 

21  Comment:   This  section- of  the  opinion  stands  for  the  propositior 

22  that  the  treaty  between  the  United  States  and  Panama  operated  as  a 

23  cession  of  the  Panamanian  title  to  the  United  States 

24  The  court  went  on  to  state  that  there  could  be  no  question  as 

25  to  the  right  of  the  United  States  to  obtain  territory  in  this  fashion 

26  "It  is  too  late  in  the  history  of  the  United 


States  to  question  the  right  of  acquiring  territory 

by  treaty." 

27  Supreme  Court  at  234  (emphasis  supplied) . 

The  most  important  part  of  the  decision  of  Wilson  v.  Shaw  deals 

30  with  the  court's  answer  to  plaintiff's  contention  that  the  United 

31  States  had  no  power  to  construct  the  Panama  Canal  because  the  canal 

32  zone  was  not  part  of  the  territory  of  the  United  States.   The  court 

33  flatly  rejected  such  an  argument  and  in  doing  so  interpreted  the 

34  language  of  the  treaty  between  the  United  States  and  Panama: 

35  "Another  contention,  in  support  of  which 

36  plaintiff  has  presented  a  voluminous  argument, 
is  that  the  United  States  has  no  power  to 


248 


1  "engage  in  the  work  of  digging  this  canal.   His 
first  proposition  is  that  the  canal  zone  is  no 

2  part  of  the  territory  of  the  United  States,  and 

3  that,  therefore,  the  government  is  powerless  tJ 
do  anything  of  the  kind  therein.   Article  2  of 
the  treaty,  heretofore  referred  to,  'grants  \o 

5         the  United  States  in  perpetuity  the  use,  occupa- 
tion, and  control  of  a  zone  of  land  and  land  under 
water  for  the  construction,  maintenance,  o-jera- 

7         tion,  sanitation,  and  protection  of  said  canal.' 
By  article  3,  Panama  'grants  to  the  United  States 
all  the  rights,  power,  and  authority  within  the 
zone  mentioned  and  described  in  article  2  of  this 
agreement,  .  .  .  which  the  United  States  would 
possess  and  exercise  if  it  were  the  sovereign 
u||        of  the  territory  within  which  said  lands  and 
waters  are  located,  to  the  entire  exclusion 
of  the  exercise  by  the  Republic  of  Panama  of  any 

13  such  sovereign  rights,  power,  or  authority. 

14  "Other  provisions  of  the  treaty  add  to  the 

15  grants  named  in  these  two  articles  further 
guaranties  of  exclusive  rights  of  the  United 
States  in  the  construction  and  maintenance  of  this 
canal.   It  is  hypercritical  to  contend  that  the 
title  of  the  United  States  is  imperfect,  and  that 
the  territory  described  does  not  belong  to  this 

19  nation,  because  of  the  omission  of  some  of  the 
technical  terms  used  in  ordinary  conveyances  of 
real  estate. 


10 


12 


lo 


"Further,  it  is  said  that  the  boundaries  of 
the  zone  are  not  described  in  the  treaty;  but  the 

23         description  is  sufficient  for  identification,  and 
it  has  been  practically  identified  by  the  con- 
current action  of  the  two  nations  alone  interested 
in  the  matter.   The  fact  that  there  may  possibly  be 
in  the  future  some  dispute  as  to  the  exact  boundary 
on  either  side  is  immaterial.   Such  disputes  not 

27         infrequently  attend  conveyances  of  real  estate  or 
cessions  of  territory.   Alaska  was  ceded  to  us 
forty  years  ago,  but  the  boundary  between  it  and 

29         the  English  possessions  east  was  not  settled  until 
within  the  last  two  or  three  years.   Yet  no  one 
ever  doubted  the  title  of  this  Republic  to  Alaska." 

31  27  Supreme  Court  at  235  (emphasis  supplied) . 

32  Comment:   Firstly,  the  Supreme  Court  quotes  directly  from  the 

33  language  of  the  treaty,  which  language  indicates  that  the  United 

34  States  has  absolute  sovereign  power  over  the  canal  zone  and  that 

35  United  States  sovereignty  is  "to  the  entire  exclusion"  of  Panamanian 
36 II  sovereignty.   Secondly,  the  Supreme  Court  holds  that  it  is  fallacious 
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to  argue  that  there  are  imperfections  in  the  title  of  the  United 
States  to  the  canal  zone.   Lastly,  it  is  extremely  interesting  to 
note  that  the  United  States  Supreme  Court  analogizes  the  United  State: 
rights  to  the  Panama  Canal  Zone  to  the  United  States'  rights  over  the 
Territory  of  Alaska  (which  are,  of  course,  undisputed) . 

III.   RECENT  FEDERAL  DECISIONS  HAVE  REAFFIRMED  THAT  THE 
PANAMA  CANAL  ZONE  IS  UNITED  STATES  TERRITORY: 

A  1971  United  States  Court  of  Appeal  decision,  United  States  v. 


10  Husband  R.  (Roach) ,  453  Fed. 2d  1054  (8th  Circuit  1971),  has  re- 

11  affirmed  the  proposition  that  the  Panama  Canal  Zone  is  United  States 

12  territory. 

13  "The  Canal  Zone  is  an  unincorporated 
territory  of  the  United  States.   Laws 
applicable  in  the  Canal  Zone  are  enacted  by 

15         the  Congress  —  there  is  no  local  legislature. 
,,  453  Fed. 2d  at  1057  (emphasis  supplied). 

17 

18  CONCLUSION 

19  Before  Congress  acts,  Congress  should  understand  that  this 

20  country  has  sovereign  rights  over  the  Panama  Canal  and  the  Panama 

21  Canal  Zone,  that  the  Panama  Canal  Zone  is  actual  territory  of  the 

22  United  States  and  belongs  to  the  United  States  just  as  much  as 

23  Alaska  belonged  to  the  United  States  upon  our  purchase  of  that 

24  territory.  ' 

25  DATED:   July  13,  197  7 
Id 

» 
29 


IfauluJl 


%&*¥ 


MICHAEL  J.  BRADY 
Attorney  at  Law 
30  4  0  Campo  Bello  Court 

Menlo  Park,  California  94025 

32 

33  1/    The  most  recent  reflection  of  public  opinion  concerning  the 

34  Panama  Canal  Zone  occurred  on  June  18,  1976,  when  the  House  of 
Representatives  (concerning  an  amendment  to  HR  13179)  voted  197-157 

35  in  favor  of  the  proposition  that  any  new  Panama  Canal  treaty  should 

36  "perpetuate  the  sovereignty  and  control"  of  the  United  States  over  the 
Canal  Zone. 
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July  21,  1977 


Hon.  James  B.  Allen 
United  States  Senate 
Washington  D.C.   20515 

Dear  Senator  Allen: 

In  view  of  the  planned  hearings  by  your  Subcommittee  on 
Separation  of  Pov/ers  on  the  negotiations  for  a  new  Panama 
Canal  Treaty,  we  of  the  Panama  Audubon  Society— would  like 
to  bring  to  your  attention  the  threat  posed  by  such  a  treaty 
to  the  Canal  Zone's  valuable  biological  resources. 

During  the  current  talks  between  the  United  States  and 
Panama,  there  has  been  no  indication  that  the  U.S.  negotiators 
have  considered  the  ecological  impact  on  the  Canal  Zone  of  the 
proposed  new  treaty.   This  fact  has  caused  great  concern  on 
the  part  of  many  nersons  here,  as  well  as  in  the  States,  who 
realize  that  the  forests  of  the  Canal  Zone  harbor  one  of  the 
world's  richest  treasures  of  tropical  bird,  animal  and  plant 
life.   Robert  S.  Ridgely,  ornithologist  and  author  of 
n.  Guide  to  the  Birds  of  Panama,  describes  the  Canal  Zone  as 

"a  naturalist's  paradise (with) probably  the  most 

extensive,  readily  accessible  lowland  forests  in  Middle  America, 

It  is  our  understanding  that  under  United  States  law 
the  State  Department  should  have  prepared  an  Environmental 
Impact:  Statement  prior  to  entering  into  negotiations  with 
Panama  to  change  the  political  status  of  the  Canal  Zone.   This, 
to  our  knowledge,  was  not  done.   Considering  Panama's  almost 
total  disregard  of  environmental  conservation  within  the 
area  of  the  Republic,  there  can  be  little  doubt  that  Panamanian 
control  of  Canal  Zone  lands  would  pose  a  grave  threat  to  the 
survival  of  the  Zone's  forests  and  their  wildlife  populations. 
Their  destruction  would  be  a  great  loss  to  mankind.   Equally 
important,  removal  of  the  forests  would  have  a  disastrous 
effect  upon  the  operation  of  the  Canal  itself,  reducing  the 
precipitation  so  vital  to  the  Canal's  water  supply  and  pro- 
moting rapid  erosion  of  the  floodplain  and  silting  of  Canal 
channels. 

We,  therefore,  urge  you  and  your  subcommittee  to  give 
serious  consideration  to  the  ecological  implications  of  the 
proposed  Canal  Treaty.   For  whatever  further  information  it 
may  provide  on  the  subject,  I  am  enclosing  a  copy  of  the 
letter  I  sent  to  President  Carter- on  June  21,  1977,  plus  a 
copy  of  the  reply  I  received  from  Mr.  Hodding  Carter  of  the 
State  Department. 


251 


We  wish  you  and  your  fellow  senators  success  in  the 
task  you  are  undertaking,  and  hope  for  your  support  in  our 
efforts  to  preserve  the  Canal  Zone's  important  environmental 
resources. 


Sincerely 


Carolyn:  Lowe 
Vice-President , 
Panama  Audubon  Society 
(chapter  of  Florida 
Audubon  Society) 
P.O.  Box  2026 
Balboa,  Canal  Zone 
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June  21,  1977 


President  Jimmy  Carter* 
The  White  House 

Washington  B.C.   20515 

Dear  President  Cartert 

I  am  writing  to  you  because  I  know  that  you  are  deeply 
concerned  about  conservation  and  the  preservation  of  our 
natural  environment  for  future  generations  on  this  earth. 
Everything  you  have  said  and  done  in  this  area  since  taking 
office  has  been  very  encouraging,  from  your  wise  energy 
conservation  policies  and  your  efforts  to  reduce  spending  on 
wasteful  water  projects  to  your  recent  strong  environment 
message  supporting  many  important  conservation  goals. 

For  these  reasons,  I  feel  sure  that  you  will  be  receptive 
to  this  urgent  plea  for  your  help  in  dealing  with  an  im- 
pending environmental  disaster  here  in  the  Panama  Canal  Zone. 

With  the  political  tensions  that  have  developed  around 
the  current  treaty  negotiations,  it  is  difficult  to  talk  about 
Canal  Zone  matters  in  anything  but  a  political  context. 
However,  my  concern  is  not  with  political  questions  but  with 
the  need  to  save  for  posterity  one  of  the  world's  few  remaining 
and  relatively  unspoiled  tropical  forest  ecosystems.  The 
concern  of  many  conservation-minded  persons  in  the  Canal  Zone 
has  grown  steadily  in  recent  months  as  the  canal  treaty  talks 
have  gained  momentum  for  there  has  been  no  indication  whatsoever 
that  the  negotiators,  on  either  side,  have  considered  environ- 
mental questions. 

It  is  my  understanding  that,  the  Rational  Environmental 
Policy  Act  of  1969  would  require  the  preparation  of  an 
environmental  impact  statement  evaluating  the  probable  effects 
upon  the  Canal  Zone's  environment  of  the  proposed  new  treaty 
with  Panama.  Certainly  such  a  statement  should  include  a 
realistic  assessment  of  the  value  and  extent  of  tropical  wild- 
life resources  and  how  they  will  be  affected  by  the  treaty's 
provisions.  Among  the  hundreds  of  bird  and  animal  species 
found  here  are  a  number  that  are  considered  endangered  species 
and  should  receive  the  same  protection  in  the  Canal  Zone  that 
is  given  endangered  species,  and  their  habitats,  in  the 
United  States  under  the  Endangered  Species  Act  passed  Jpy 
Congress  in  1973. 
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Mr,  President,  I  feel  very  strongly  that  the  United  States, 
considering  its  historical  involvement  in  the  Canal  Zone,  has 
a  responsibility  to  the  world  that  goes  beyond  the  political 
issues  occupying  the  daily  news  columns;  namely,  a  responsibility 
to  ensure  that  mankind  does  not  lose,  in  the  name  of  political 
expediency,  an  area  endowed  with  a  biological  wealth  that 
should  contribute  to  human  knowledge  and  understanding  for 
generations  to  come. 

Por  variety  of  tropical  bird,  animal  and  plant  species 
concentrated  in  a  single  area,  the  Canal  Zone  rain  forest  habi- 
tats are  perhaps  unique,   (In  December  1976  the  annual  Canal 
Zone  Christmas  bird  count  of  the  Panama  Audubon  Society  recorded 
a  total  of  333  different  species  sighted  during  one  24-hour 
period.  This  was  the  highest  count  ever  achieved  anywhere  in 
the  world.)  Por  easy  accessibility  to  scientists,  students 
and  amateur  naturalists  from  all  parts  of  the  world,  these 
habitats  are  unsurpassed,  and  thus  ideally  suited  to  first- 
hand observation  and  research.  I  think  it  would  be  difficult 
to  calculate  their  value  as  a  living  laboratory  wherein 
scientists  can  probe  for  answers  to  nature *s   many  perplexing 
questions.  Attesting  to  this  fact  are  the  many  scientists 
presently  engaged  in  research  projects  here  unAer  the  ausoices 
of  such  organizations  as  the  Smithsonian  Tropical  Research 
Institute  and  the  Gorgas  Memorial  Laboratory. 

Prom  the  moment  I  arrived  on  the  isthmus  nearly  three 
years  ago,  I  have  been  impressed  with  the  overwhelming  abundance 
with  which  nature  has  blessed  this  area.  As  a  member  of  the 
Panama  Audubon  Society,  I  have  become  intimately  acquainted 
with  some  of  the  most  beautiful  local  forest  habitats.  It  has 
been  distressing  to  observe  the  limited  damage  already  in- 
flicted by  the  slash  and  burn. methods  of  encroaching  squatters 
and  illegal  hunting  by  poachers,  even  in  areas  set  aside  by 
the  Canal  Zone  government  as  forest  and  wildlife  ^reserves. 
But  it  is  much  more  distressing  to  contemplate  the  certain 
tragic  fate  that  awaits  these  irreplaceable  forests  if  definite 
measures  are  not  taken  soon  to  protect  them. 

The  inevitability  of  such  a  fate  is  made  shockingly  clear 
merely  by  traveling  in  any  direction  from  the  Canal  Zone  into 
the  Republic  of  Panama  and  observing  the  almost  total  de- 
struction of  natural  vegetation.  Most  areas  are  completely 
devoid  of  any  significant  forest  cover,  and  much  of  the  land 
lies  neglected  and  unproductive,   unless  the  United  States 
government  assumes  a  responsibility  for  their  protection,  the 
same  thing  will  happen  to  the  forested  areas  of  the  Canal  Zone 
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once  direct  control  oyer  these  lands  passes  from  the  Unites 
States  to  Panama,  a  country  with  one  of  the  poorest  conservation 
records  in  the  world.  Then  not  only  will  the  wildlife 
populations  be  deprived  of  their  habitats,  but  the  soils  will 
be  depleted  of  forest-supplied  nutrients,  the  canal  will  lose 
much  of  ite  vital  water  supply  as  the  absence  of  forest  cover 
brings  a  decrease  in  the  amount  of  rainfall  and  denuded  flood- 
plains  will  permit  erosion  to  rapidly  silt  up  canal  channels. 
Ecologically,  the  Canal  Zone  could  become  a  disaster  area  in  a 
relatively  short  time.  And  since  an  ecosystem  is  not  an 
isolated  entity,  the  consequences  of  environmental  deterioration 
in  the  Canal  Zone  could  extend  far  beyond  its  boundaries, 
affecting  much  of  middle  America* 

Surely,  human  rights  include  manvs  right  to  pursue  a  greater 
understanding  of  the  ecological  relationships  which,  will 
determine  the  quality,  perhaps  the  survival,  of  life  on  earth. 
Many  answers  will  be  found  through  the  study  of  the  intricate 
structure  and  dynamics  of  tropical  ecosystems.  Few  such  systems 
remain  intact— one  of  the  most  important  is  contained  within 
the  wet  lowland  forests  of  the  Panama  Canal  Zone. 

I,  therefore,  urge  you,  Mr.  President,  as  the  first 
dedicated  conservationist  to  occupy  the  White  House  in  a  very 
long  time,  to  assure  that  any  agreement  which  the  United  States 
may  finally  reach  with  Panama  goes  beyond  merely  meeting  the 
political  demands  of  the  hour  and  responds  to  the  critical 
environmental  needs  of  this  and  future  generations. 

Sincerely  yours, 

Carolyn  £owe   /. 
Vice-President , 
Panama  Audubon  Society 
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DEPARTMENT  OF  STA!  E 

Wuhlngton.  D.C.    20520 


July  6,  1977 


Ms.  Carolyn  Lowe 
Post  Office  Box  2026 
Ft.  Amador 
Panama  Canal  Zone 


Dear  Ms.  Lowe: 

Your  message  to  the  President  has  been  referred 
to  the  Bureau  of  Inter-American  Affairs  in  the  De- 
partment of  State  for  reply.   You  will  be  hearing 
from  them  in  the  near  future.   Should  you  have  fur- 
ther questions,  you  may  wish  to  be  in  touch  with  them 
directly.   They  may  be  reached  at  (202)  632-9227  in 
Room  5263,  Department  of  State,  Washington,  D.C. 
20520. 

We  very  much  appreciate  your  interest. 

Sincerely, 


Hodding /Tarter  III 
Assistant  Secretary 
for  Public  Affairs  and 
Department  Spokesman 
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